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AGENDA
COMMISSIONERS’ MEETING
TUESDAY, SEPTEMBER 8, 2009
AT 1:30 PM

1. Hearings
a) Hearings on Independent Nominating Petitions
b) Hearings on Designating Petitions

2. Minutes
a) 07/14/09
b) 07/21/09
c) 07/28/09
d) 08/03/09
e) 08/11/09

3. Marcus Cederqvist
a) HAVA Update

4. John Ward
a) Comparative Expenditures

For Your Information

e E-mail re: August 28, 2009 HAVA Status Report

o HAVA Weekly Status Report, Week of 8/25/09 — 9/3/09

o E-mail re: Election Systems & Software, Inc. Announces the Acquisition of Premier
Election Solutions from Diebold, Inc.
Letter addressed to Todd Valentine and Stanley Zalen dated September 3, 2009
Designation of Special Election Part — Ligation Relating to the Canvass and
Recanvass of Votes Cast in the September 15, 2009 Primary Election — Citywide

e Supreme Court of the State of New York, County of Kings — Erlene J. King,
Petitioner against The Board of Elections in the City of New York — 700035/09

o Designation of Special Election Part — Litigation Relating to the Canvass and
Recanvass of Votes Cast in the September 15, 2009 Primary Election — Citywide



Designation of Special Election Parts — Primary Day — September 15, 2009 in
Queens, Bronx, Richmond and New York Counties

Appellate Division, Supreme Court of the State of New York, Second Judicial
Department — Decision and Order — William F. Mastro, J.P., John M. Leventhal,
Cheryl E. Chambers and Sheri S. Roman, JJ. In the matter of Isaac Sasson,
Petitioner-Respondent, et. al., Petitioner v Board of Elections in the City of New
York, Respondent-Respondent, Constantine E. Kavadas, Appellant

Supreme Court of the State of New York, County of Kings — Erlene J. King,
Petitioner, against The Board of Election in the City of New York, Respondent
Erlene J. King V. Board of Elections in the City of New York, Index No. 700035/2009
Salim Ejaz V. Board of Elections in the City of New York, Index No. 112446/2009
Jose Adames V. Board of Elections in the City of New York, Civil Action No. 7698
Brother T. Williams Bey, Niyyirrah El, Lincoln Salmon, Juan Antonio Martinez, Sr., S.
Juan Antonio Martinez, Jr., Sonya Simmons, Joyce Nix, et al. V. Board of Elections
in the City of New York, Notice of Motion, 09 CV 7560 (DLC)

Brother T. Williams Bey, Niyyirrah El, Lincoln Salmon, Juan Antonio Martinez, Sr., S.
Juan Antonio Martinez, Jr., Sonya Simmons, Joyce Nix, et al. V. Board of Elections
in the City of New York, Reply Memorandum, 09 CV 7560 (DLC)

Brother T. Williams Bey, Niyyirrah El, Lincoln Salmon, Juan Antonio Martinez, Sr., S.
Juan Antonio Martinez, Jr. V. Board of Elections in the City of New York, Affirmation
of Brother T. Williams-Bey In Opposition to Defendant’s Motion to Dismiss, 09 CV
7560

Anna R. Lewis V. Lydia Hummel and Board of Elections in the City of New York,
Index No. 111509/2009

Anna R. Lewis V. Lydia Hummel and Board of Elections in the City of New York,
Index No. 111509/2009, Brief for Respondent



Marcus Cederqvist

From: TODD VALENTINE [TVALENTINE@elections.state.ny.us]
Sent: Friday, September 04, 2009 1:40 PM

To: Marcus Cederqvist; STAN ZALEN

Cc: George Gonzalez; Pamela Perkins

Subject: Re: FW: 8-28-09 Status Report

9-4-09 Status

Report.pdf (67 K...
Dear Marcus,

Thank you for bringing that to our atttention. Unfortunatley it was an inadvertent error
on our part. The testing is, in fact, still on scheduled for completion this fall and that
this weeks report reflects that.

Again, thanks for your attention to detail and input.

Sincerely,

Todd Valentine

>>> "Marcus Cederqgvist" <cede@boe.nyc.ny.us> 9/1/2009 4:25 PM >>>

Stanley & Todd:

We noticed in last week's report that it indicates that testing and certification of the
new system is now listed as "in jeopardy and behind schedule." This is the first time
that it was listed as such since the revised schedule was incorporated - could you advise
us as to what happened to cause this change?

Thanks.

Marcus

————— Original Message-----

From: ROBBYANN MITOLA [mailto:RMITOLAGelections.state.ny.us]

Sent: Friday, August 28, 2009 12:15 PM

To: ANNA SVIZZERO; JOSEPH BURNS; JOHN CONKLIN; KIMBERLY GALVIN; PAUL COLLINS; ROBERT
WARREN; STAN ZALEN; TODD VALENTINE

Subject: 8-28-09 Status Report

Attached is the weekly HAVA Compliance Update for the week ending August 28, 2009.

Have a wonderful weekend!

RobbyAnn
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State of New York

STATE BOARD OF ELECTIONS
James A. Walsh 40 STEUBEN STREET . Tedd D. Valentine
Chair ALBANY, N.Y. 12207 Executive Director
Douglas A. Kellner Phone: 518/474-6367 Fax: 518/486-4546 Stanley L. Zalen
Chair website: www.elections.state.ny.us Executive Director
Gregory P. Peterson Kimberly A. Galvin
Commissioner Special Counsel
Evelyn J. Aquila Paul M. Collins
Commissioner Deputy Counsel
September 4, 2009

Honorable Gary L. Sharpe

United States District Court

for the Northern District of New York
James T. Foley U.S. Courthouse

445 Broadway, Room 441

Albany, New York 12207

Re:  United States v. New York State Board of Elections, et al.
Civil Action No. 06-CV-0263 (GLS)

Dear Judge Sharpe,

. We enclose herewith Status Report of the Defendant New York State Board of Elections
for the week ending September 3, 2009.

Respectfully submitted,
s/

Kimberly A. Galvin (505011)
Special Counsel

s/
Paul M. Collins (101384)
Deputy Special Counsel




NEW YORK STATE BOARD OF ELECTIONS

HAVA COMPLIANCE UPDATE
Activities & Progress for the Week of 8/25/09-9/3/09

Following is a detailed report conceming the previous week’s progress in
implementing the terms of the Court's Orders.

PLAN A
Overall Compliance Status Summary

Overall, activities and progress toward HAVA compliance are on schedule with the
revised time line

Contracting with Voting System Vendors

Status of tasks in this category: on schedule

e OGS is working with Dominion and OSC to finalize the contract assignment
from Sequoia.

Testing, Certification, and Selection of Voting Systems & Devices

Status of tasks in this category: on schedule with revised time line
o Overall progress of testing :

» SysTest is on time for November 6™ completion of Run for
Record Testing.

* The SysTest team is experiencing some testing delays with one
of the vendor systems. Discussions are being had at every
level in an effort to find ways to make up the time as the testing
progresses.

s Weekly conference calls with SBOE, Vendors and NYSTEC
continue.

Delivery and implementation of Voting Systems & Devices

Status of tasks in this category: on schedule

e Dominion is continuing Acceptance Testing. All of the counties
are in possession of any machines needed to conduct the

Page 1 of 2



NEW YORK STATE BOARD OF ELECTIONS

primary election. Dominion and SBOE will work with the
counties to ensure that delivery of the additional units will be
delivered at a convenient time for them.

HAVA COMPLAINT PROCESS

NYC HAVA Complaint

SBOE is continuing to review public comments on the proposed regulations.
The Board meeting will be on September 10, 2009 at which a vote to adopt the
regulation is anticipated.

Page 2 of 2



Selina Williams

From: Marcus Cederqvist

Sent: Thursday, September 03, 2009 4:01 PM

To: *Commissioners

Cc: *ExecutiveManagement; Lucille Grimaldi; John Naudus; John P. O'Grady; Steven H.
Richman; Gartner - Steve Monahan; Michael Kinara (external address); *ExecSupportGroup

Subject: FW: Election Systems & Software, Inc Announces the acquisition of Premier Election

Solutions from Diebold, Inc.

For your information

---Original Mcssagc——-—-

]:rom: TODD VALENTINE_ [mailto:TVALE_NTINE@clections.statc.ny.us]
5cnt: Thursclay, Scptcmbcr 0%, 2009 3:32 FM

Ce: ANNA SVIZZERO; JOSEFH BURNS; KIMBERLY GALVIN;

ROBERT BREHAM; STANZALEN
Subjcctz Fwd: [ lection Sgstcms & Software, |nc Announces the acquisition of Premier

[ lection Solutions from Diebold, |nc.

Dcar Countg Boarcls,

We recieved the e-mail below fromF. S and S stating that .S and S has acquirccl
Frcmicr. Currcntly we cxPcct no changc to the E.S and 5 commitment to the Statc
Board and the certification Projcct. F.S and S should be in touch with customers
dircctly, but we are Forwarding this e-mail as in{:ormational, and boards will find basic

information in the qucstions and answers section which is contained in the e-mail.

Sinccrcly,

Todd Valentine
Co-E_xccutivc Director

NYS Board of E_lcctions



>>>"Aldo | esif 565" <aldo.tesi@essvote.com> 9,/3,/2009 10:06 AM >>>
ScPtcmbcr 5, 2009

Dear Toclcl:

E_Icction Systcms & 5oi:twarc, Jnc. (E_5Ey5) is Plcascd to announce the acquisition of
Premier [ lection Solutions, |nc. (PE.S). Both companics are excited about the
oPPortunity to unite our cxPcricncccl management teams and associates to meet the needs
of our customers more cﬁ:cctivclg. Togcthcr we will continue to focus on our core mission

of "Maintaining Voter Confidence and Enhancing the Voting E_xPcricncc."

We will combine the strcngths of both organizations to benefit our customers, and are
confident the result will be a better, more efficient and effective oPcrating model. T his
model will serve our customers well and Providc a sustainable clclivcry PlatForm for the

election industrg.

Pecause of the imPor'l:ant role we Plag in suPPorting elections, we recognize the
rcsponsibilitg we have to Proviclc timcly assistance to all of our customers. You have
Placcci your trust and confidence in us and our Products and services. Rcst assurccl, we
will demonstrate the same level of commitment to dclivcring higl'r qualitg services and voting

solutions you have come to cxPcct. We understand it is more imPortant than ever that we

’ 8



meet and exceed our customer cxpcctations during the upcoming elections.

Attached is a document which addresses kcy qucstions you may have rcgarding the
acquisition. You will receive more information in the coming, weeks. Should you have any

additional qucstions orimmediate needs, Plcasc do not hesitate to contact us.

Wc aPPrcciatc your business and your ongoing suPPort of the work we do for you. Wc
are excited about the future and look forward to cnl-nancing our abilitg to meet the needs

oi: all our customers.

Sinccrcly,

Aldo Tesi

President and CEO

E_lcction Systcms & Soi:twarc, Inc.

Kcy Qucstions and Answers



Wl’)y did this acquisition take Placc’?

F 585 and PES 5trong|3 believe the combination of these two cxPcricnccd comPanics
will allow us to scrvc_jurisdictions more cmCFcctivclg by Provicling higl'u qualitg voting solutions
and services. We will combine the strcngths of both organizations to benefit all of our
customers.

T his combination will allow us to continue to innovate and create new voting systems,

software and services that meet our customers' cvolving election needs.

Will there be any immediate 5taFFing changcs?

F 565 and PE.S are committed to work closcly with you as we combine the strcngtl-'s of
both organizations. We are committed to a smooth transition with no intcrruptions to the
level of service and support for your upcoming elections. We Promisc to Proactivclg
communicate to you as changcs occur. One thing will never changc: our commitment to
suPPorting customers' election needs and rcquircmcnts. Any uPcoming elections will be

5uPPortccl in t|1c manner our customers |1avc come to cxpcct from our two companics.

Who do | contact for qucstions or assistance?

(Unless and until you are advised c]i{:Fcrcntly, Plcasc continue to contact the same
individuals you have in the past at the Phonc numbers and locations to which you are
accustomed. Also, Plcasc continue to use the same email for on-line corrcsponclcncc and
current addresses for mailing any documents. As changcs in Phonc numbers, emails and
addresses occur, you will receive a notice in advance of the changcs to ensure you always

havc Fu" access to our staﬁ".
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Who do | contact for any election related needs or qucstions’?

Please continue to contact the same individuals you have in the past.

both E_sc‘ys and FES are committed to Providing you with a higl'n level of

rcsPonsivcncss for your uPcoming elections.

11



FREDERIC M. UMANE MARCUS CEDERQVIST

PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C.” POLANCO ADMINISTRATIVE MANAGER
TAMES J. SAMPEL BOARD OF ELECTIONS
NANCY MOTTOLA-SCHACHER IN
NAOMI C. SILIE THE CITY OF NEW YORK
1.P. SIPP EXECUTIVE OFFICE, 32 BROADWAY
GREGORY C. SOUMAS NEW YORK, NY 10004-1609
JUDITH D. STUPP (212) 487-5300
COMMISSIONERS FAX (212) 487-5349

www.vote.nyc.ny.us

September 3, 2009

Mr. Todd Valentine

Co-Executive Director

New York State Board of Elections
40 Steuben Street

Albany, NY 12207-2108

Mr. Stanley Zalen

Co-Executive Director

New York State Board of Elections
40 Steuben Street

Albany, NY 12207-2108

Dear Mr. Vélentine and Mr. Zalen:

At the direction of the Commissioners of Elections in the City of New York, I am writing to
inquire about the status of our request for an electronic copy of the voter files for deaths, felons,
and duplicates in New York City.

As you know, the Board of Elections in the City of New York requested this file early this year
so that it could mail Notice of Intent to Cancel letters to the records contained in the list. Your
office mailed questions concerning the request to Steven Ferguson, our Director of Management
Information Sytems, and Steve sent a reply with the requested information on May 19, 2008.
We have not received any information concerning the request since that time. I have taken the
liberty of enclosing both letters for your review and ask that you look into the matter as soon as
possible.

12



Mr. Valentine
Mr. Zalen
Page 2

Thank you for your kind assistance with matter. Please do not hesitate to contact me if you have
any questions or if I can be of any assistance.

With best wishes. \
1
ely,
Marcus Cedergvist
Executive Diggctor
Encl.

Cc:  Commissioners of Election in the City of New York
George Gonzalez, Deputy Executive Director
Pamela Perkins, Administrative Manager
Steven Ferguson, Director, Management Information Systems
Steven H. Richman, General Counsel
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James A. Walsh

Douglas A. Kellner

Co-Chair Co-Chair

Gregory P. Peterson 40 STEUB].?:N STREET Evelyn J. Aquila
Commissioner ALBANY, N.Y. 12207-2108 Commissioner

Todd D. Valentine Phone: ?18/ 474-6220 Stanley L. Zalen
Co-Executive Director www.elections.state.ny.us Co-Executive Director

George E. Stanton, Chief Information Officer

Steve Ferguson

New York City Board of Elections
32 Broadway

New York, NY 10004-1609

Dear Steve,

I have discussed with the NYSVoter Steering Committee the request by the City Board
that the State Board provide ‘on an interim basis’ files for potential deaths, felons and
duplicates, pending NYCBOE’s full use, on a real time basis, of NYSVoter in accordance
with both state and federal law. In order to consider this interim request, we would like
clarification on the following questions:

L.

How frequently will you want to receive and process the files?

What will be your procedures processing each type of file?

How will the updates be made to your system and subsequently submitted to
NYSVoter?

How will you address the voters who show up in the potential duplicate list that
should be marked as “not duplicate” in NYSVoter?

What is the estimated time period that you intend to use this interim process in
lieu of full statutory compliance?

If you can answer those questions for me, I will bring them back to the committee and
hopefully we can resolve these file maintenance issues.

Sincerely,

il

George E. Stanton

14



FREDERIC M. UMANE MARCUS CEDERQVIST
PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO -
JUAN CARLOS “J.C." POLANCO PAMELA GREEN PERKINS
JAMES J. SAMPEL BOARD OF ELECTIONS ADMINISTRATIVE MANAGER
NANCY MOTTOLA-SCHACHER THE CITY o';‘ NEW YORK
NAOMI C. SILIE
J.P.SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN FERGUSON
GREGORY C. SOUMAS NEW YORK, NY 100041609 Director of
JUDITH D. STUPP (212) 487-5300 Management Information
COMMISSIONERS www.vote.nyc.ny.us Systems
May 19, 2008

Mr. George E. Stanton, CIO

New York State Board of Elections
40 Steuben Street

Albany, New York 12207-2108
Dear George:

This is in reply to your letter sent to me via e-mail on February 27, 2009. Here are some clarifications that
I am able to provide you.

Item 1. Depending on the schedule you receive your information from the respective agencies, our plan
would be to receive and process on a monthly basis.

Item 2. The lists will be sent to each borough who will use the procedures set forth in the Election Law
and the BOE in NYC'’s duly established administrative procedures, to process these files.

Item 3. Updates will be made in our own AVID system and work their way to
NYSVoter just as any change is made currently.

ftem 4. This issue cannot be resolved on our side with the proposed interim process.

Item 5. Until such time as the Statewide Voter Registration list operates in a manner consistent with the
State’s constitutional and statutory requirements.

Hopefully, this will clarify some of your questions.

Sincerely,

Steve Ferguson -
Director of MIS :
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FREDERIC M. UMANE
PRESIDENT

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C.” POLANCO ADMINISTRATIVE MANAGER
JAMES .| SAMPEL BOARD OF ELECTIONS
NANCY MOTTOLA-SCHACHER HE oy O NEW YORK
NAOMI C. SILIE
J.P.SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN

NEW YORK, NY 10004-1609
(212) 487-5300
www.vote.nyc.ny.us

GENERAL COUNSEL
Tel: (212) 487-5338
Fax: (212) 487-5342

E-Mail:
srichman@boe.nyc.ny.us

GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

VIA U.S. POSTAL SERVICE EXPRESS MAIL

NOTICE OF HEARING

September 3, 2009

TO: Shelia E. Peralta, Candidate for Delegate to the Republican
Judicial Convention for the 11t Judicial District From The 25
Assembly District, Queens County; 32-15 163" Street, Queens,

NY 11358 EM37L9451L28US

John F. Haggerty, Jr., First Named Person on Committee to Fill
Vacancies for Petition ID # QN-09-00688; 115 Greenway North,

Queens, NY 11375 FM37L945131US

Phillip Ragusa, First Named Person on Committee to Fill
Vacancies for Petition ID # QN-09-00444, QN-09-00445, QN-09-

00471; 14-15- 157t Street, Queens, NY 11357
EM3?EL945635US

Pursuant to the provisions of the Designating Petition Rules for the
September 15, 2009 Primary Election, particularly, Rule J6 and Parts C, D

and E, NOTICE is hereby given that the Executive Committee of
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the Commissioners of Elections in the City of New York (comprised of the
President and Secretary of the Board for calendar year 2009) have

scheduled a HEARI NG to,consider the candidacy of Shelia E.

Peralta as a Candidate for Delegate to the Republican Judicial Convention
for the 11™ Judicial District from the 25™ Assembly District, Queens County
in the September 15, 2009 Republican Party Primary, based on the
circumstances described below for:

TUESDAY, SEPTEMBER 8, 2009 at 1:30 PM

Commissioners’ Hearing Room,
42 Broadway, 6™ Floor, New York, NY 10004.

BACKGROUND:

The staff of the Candidate Records Unit, in preparing the ballots for the
September 15, 2009 Primary Election found the following facts:

On July 13, 2009, three(3) petition volumes with Petition Identification
Numbers QN-09-00444, QN-09-00445, and QN-09-00471 were filed with
the Board designating Ms. Peralta for the position of Candidate for
Delegate to the Republican Judicial Convention for the 11" Judicial District
from the 25" Assembly District, Queens County in the September 15, 2009
Republican Party Primary. Said petitions also established a Committee to
Fill Vacancies, of which Mr. Ragusa is the first named member. No cover
sheet was filed on behalf of the candidate claiming the above-referenced
petitions. To date, the Board has not issued a notice of non-compliance in
accordance with Parts C and D of the designating petition rules. Under the
Election Law, the candidate would have three days to cure this defect upon
the issuance of notice by the Board.

On July 16, 2000, one (1) petition volume with Petition Identification
Number QN-09-00688 was filed with the Board designating Ms. Peralta for
the position of Candidate for Delegate to the Republican Judicial
Convention for the 11" Judicial District from the 25" Assembly District,
Queens County in the September 15, 2009 Republican Party Primary.

Said petition also established a Committee to Fill Vacancies, of which
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Mr. Haggerty as the first named member. A cover sheet was filed on
behalf of the candidate claiming the above-referenced petition on .}uly 16,
2009, with Mr. Haggerty as the contact person to correct deficiencies.

In addition, each of the foregoing sets of petitions designated another
person as a Candidate for Delegate to the Republican Judicial Convention
for the 11" Judicial District from the 25" Assembly District, Queens Gounty
in the September 15, 2009 Republican Party Primary (Stephen Graves on
the volumes filed on July 13 and Howard T. Duffy on the volume filed on
July 16). Valid Cover Sheets for each of those candidates have been filed
with the Board.

The Queens County Republican County Committee’s Party Call establisheg
that two delegates to the judicial convention are to be elected from the 25
Assembly District.

ISSUES TO BE DETERMINED:
The issues that the Board seeks to determine at the hearing are:
(1) For which petition volumes did Ms. Peralta consent to appear on?

(2) If Ms. Peralta consented to appear on all petition volumes, does that
that constitutes an over designation, which is a Prima Facie defect
and therefore should she be removed from the Primary Ballot?

(3) With which other candidate does Ms. Peralta seek to appear as a
group on the Primary Ballot?

(4) If Ms. Peralta seeks to appear with Stephen Graves, does she want
the opportunity to file an amended cover sheet to cure the defect and
claim Petition ID Numbers QN-09-00444, QN-09-00445, and QN-09-
004717

PROCEDURES:
The Executive Committee of the Commissioners of Elections in the City of

New York in a telephone conference held on September 2, 2009 directed
that this Notice be sent to each of you via Express Mail.

3
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Please be advised that you may appear at said Hearing either in person or
by Counsel/Authorized Representative in accordance with the provisions of
Rule J of the Board’s Designating Petition Rules for the September 15,
2009 Primary Election. In addition, if you have information or evidence to
assist the Board in resolve these issues you may submit it to the Board,
prior to the hearing date set forth above or at the hearing. If you wish to
submit it to the Board, you should file it by delivering the evidence/
information in person at the Board’s Executive Offices, 32 Broadway, 7"

Floor, Borough of Manhattan, New York between the hours of9AMand5

PM, Monday through Fridays (except legal holidays).

This Notice of Hearing is issued by direction of
The Executive Committee of the
Commissioners of Elections in the City of New York:

/R -

/ Ste\/)e'n H. Richman,//&/eneral Counsel

By

Copy: Commissioners of Elections in the City of New York
Marcus Cederqvist, Executive Director
George Gonzalez, Deputy Executive Director
Pamela Perkins, Administrative Manager
John Owens, Esq., Director, Campaign Financing Reporting

Enforcement

Troy Johnson, Coordinator, Candidate Records Unit
Steven Denkberg, Esg., Counsel to the Commissioners
Charles Webb, Esq., Counsel to the Commissioners
Diana Scopelliti, Esqg., Temporary Staff Attorney
Christopher Manos, Esq., Temporary Staff Attorney
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARAUJO
JUAN CARLOS “J.C.” POLANCO
JAMES J. SAMPEL
NANCY MOTTOLA-SCHACHER
NAOMI C. SILIE
J.P. SIPP
GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

BOARD OF ELECTIONS

IN
THE CITY OF NEW YORK
EXECUTIVE OFFICE, 32 BROADWAY
NEW YORK, NY 10004-1609

(212) 487-5300
www.vote.nyc.ny.us

DATE: September 08, 2009
TO: Commissioners
FROM: John J. Ward
Finance Officer
RE: Comparative Expenditures

FY10
FY10

P.S. Projection through 9/04/09 Payroll:
P.S. Actual through 9/04/09 Payroll:

Difference

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

JOHN J. WARD
FINANCE OFFICER

$ 3,436,500

4,333,563
($ 897,063)

Overtime pays two weeks ending 8/21/09

OVERTIME USAGE

General Office
Brooklyn

Queens
Bronx

New York

Staten Island

Total

81,890
66,905
52,611
51,737
64,764

6,631

$324,538

Re ctfuIIy sub

Flﬁage Officer
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY
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EXecuTIVE DIRECTOR

GEORGE GONZALEZ
DEePUTY EXECUTIVE DIRECTOR

JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C.” POLANCO ADMINISTRATIVE MANAGER
JAMES ). SAMPEL BOARD OF ELECTIONS
NANCY MOTTOLA-SCHACHER e oy oM NEw YoRk
NAOMI C. SILIE
J.P.SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN

NEW YORK, NY 10004-16015
(212) 487-5300
www.vote.nyc.ny.us

GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

GENERAL COUNSEL
Tel: (212) 487-5338
Fax: (212) 487-5342
E-Mail:
srichman@boe.nyc.ny.us

September 2, 2009
TO: Chief Clerk and Deputy Chief Clerk — BROOKLYN
FROM: Steven H. Richman, General Counse@?

COPIES: The Commbs@ of Elections, Marcus Cederqvist, George
Gonzalez, Pamela Perkins, Steven Denkberg, Charles Webb,
Rosanna Rahmouni, Christopher Matos, Dianna Scopelliti;

Stephen Kitzinger, Esqg., New York City Law Department
Lester Paverman, Esq., New York City Police Department

RE: DESIGNATION OF SPECIAL ELECTION PART —
LITIGATION RELATING TO THE CANVASS AND
RECANVASS OF VOTES CAST IN THE SEPTEMBER 15,
2009 PRIMARY ELECTION - CITYWIDE

Attached hereto for your information and appropriate action is a copy of
Administrative Transfer Order (ATO) 81 issued on August 31, 2009, by the
Hon. Fern A. Fisher, Deputy Chief Administrative Judge of the Unified
Court System for New York Courts establishing a Special Election Term for
all post primary applications requesting impoundment or stopping the vote
count for any ballot cast in the September 15, 2009 Primary anywhere
within the City of New York. This assignment is effective September 15,
2009 and shall remain in effect until September 29, 2009 (the date of the
runoff primary election).



Justice Fisher has designated the HON. MARCIA P. HIRSCH, a Judge of
the Court of Claims (and Acting Supreme Court Justice pursuant to
Chapter 906 of the Laws of 1996) assigned to the Criminal Term of New
York State Supreme Court, 11™ Judicial District, Queens County.

Please post a copy of ATO 81 at your front counters at your offices and at
the entrance to each VMF.

Thank you for your cooperation in this matter. If you have any questions,
please call me. '

Attachment
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STATE OF NEW YORK
UNIFIED COURT SYSTEM
111 CENTRE STREET

NEW YORK, NEW YORK 10013
6AG-386-4200

ANN PFAU . _ FERN A. FISHER
CHIEF ADMINISTRATIVE JUDGE v DEPUTY CHIEF ADMINISTRATIVE JUDGE

NEW YORK CITY COURTS

' ADMINISTRATIVE TRANSFER ORDER 81

Pursuant to the authority vested in me, I hereby temporarily designate a Special Term
for-all post primary applications requesting impoundment or stopping the vote count for any
ballot in the Primary Election of September 15, 2009 and do assign the following Supreme

Court Justice to hold such term, in addition to her other assignments:

HON. MARCIA P. HIRSCH

Supreme Court, Eleventh Judicial District
125-01 Queens Boulevard -
Kew Gardens, New York 11412

This assignment shall become effective September 15,2009 and shall remain in effect

until September 29, 2009.

Dated: New York, New York
Augustg/, 2009

i

2009 SEP -1 PM Li 38

1 Pl
P};RN A. FIS%ER

Deputy Chief Administrative Judge
New York City Courts
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
x 700035/09

In the Matter of the Application
ERLENE J. KING,
REPLY
Petitioner,

-against-

THE BOARD OF ELECTIONS IN THE CITY OF
NEW YORK,

Respondent.

HECTOR A. NOVELL, Esq. an attorney duly admitted to practice before the Courts of

the State of New York affirms the following upon the penﬁlties of perjury.

1. I am Of Counsel to Figeroux & Associates attorneys of record for
Petitioner, ERLENE J. KING and as such I am familiar with all the facts

and circumstances had herein.

2. I submit this Reply in support of my instant application for what petitioner
ERLENE J. KING describes as “a fair, unbiased and freely contested

election process.”

BE:2ANd - 356002

HYOA MIR 40 4115 301 Wt
SHOT 1913 g a
TISNAGA TYESHSS
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3. A review of the action/position taken by Respondent will demonstrate
Respondent bona fides and place petitioner EI/{LENE J. KING’s sentiments
in proper perspective.

4. According to the Affirmation of Elizabeth A. Wells in~0ppbsition in
paragraphs 8 & 9, “Pursp.ant to New York Election Law, the
Commissioners of Elections in the City of New York, voted to print
absentee ballots on August 5, 2009, well before the Court’s Order of
August 13, 2009. See NY Elec § 4-114; Richman Affirmation at #3.
and “By that vote, the Board determined which candidates were duly
designated or nominated to be placed on the absentee ballot for the
September15, 2009 primaries. Richman Affirmation at #4.”

5. Itis respectfully pointed out to this Court that on August 5, 2009, the
Board also voted to remove petitioner, ERLENE J. KING from the ballot
At that point, Petitioner, ERLENE J. KING was entitled to (3) three
business days to cure the Boards newly created and therefore hand written
deficiency. A copy of said letter is annexed at Exhibit #1.

6. Why the haste, your honor? The board must have been aware of the
existence of the JUMANEE D. WILLIAMS Petition to Invalidate
petitioner ERLENE J. KING’s designating petition. If the Board was not
aware of above mentioned petition, they certainly must have been aware of

her right to cure. The Board took a vote without regard to petitioner

ERLENE J. KING rights even though NY Election Law § 4-14 provide

25



that the Board may act “not later.than the thirty-fifth day before the day of
s

a primary or general election.”
. The Affirmation in Opposition in paragraphs 10 and 11 contends that “this
determination of the Board (of which candidates were duly bdesignated or
nominated to be placed on the absentee ballot) is final and conclusive. NY
Election Law § 7-122(4).” and “while a Board of Elections or a court of
competent jurisdiction may determine after “this final and conclusive”
determination that a candidate was improperly place on an absentee
ballat, ........... “. See id.
. The Affirmation in Opposition contention in paragraph 10 is correct.
However, paragraph 11 does not correctly reflect the provisions of NY
Election Law § 7-1 22 (4) which provides “. - but nothing herein
contained shall prevent a Board of Elections or a court of competent
jurisdiction from determining at a later date that any such certification,
designation or nomination is invalid and in the event of such later
determination vote cast for any such nominee by any voter shall be counted
at the election.”

Pursuant to the foregoing, the Court’s powers are broader than claimed by
Respondent. In order to be just, this Court may invalidate the Board’s

certification of August 5, 2009.
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WHEREFORE petitioner requesté that the instant application be granted
Vs
in its entirety or that the Boards certification of August 5, 2009 be

invalidated.

FIGEROUX & ASSOCIATES
26 Court Street, Suite 701,
Brooklyn, NY 11242
(718)834-0190

Dated: September 1, 2009
Brooklyn, New York
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FREDERIC M. UMANE MARCUS CEDERQVIST
PRESIDENT EXecuTivE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DepPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS

JUAN 32;;%% uJSI?\I;I ll;‘gll-.ANCO BO ARD OF | NELECT'ONS ADMINISTRATIVE MANAGER

NANCY MOTTOLA-SCHACHER

NAOMI C. SILIE THE CITY OF NEW YORK
J.P.SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN
GREGORY C. SOUMAS NEW YORK, NY 10004-1609 GENERAL COUNSEL
JUDITH D. STUPP (212) 487-5300 Tel: (212) 487-5338
COMMISSIONERS www.vote.nyc.ny.us Fax: (212) 487-5342
E-Mail:

srichman@boe.nyc.ny.us
EM37?E944330US
R July 30, 2009

Nl Mbevk

(Candidate/Contact Person)

Candidate’s Name: EV'QA'\} e J. lciné
Party: ‘DQ Wocva h e

Office: Ny d (‘ oA |

District: 4'! S’Tﬂ

Dear Sir/fMadam:

Please be advised that your cover sheet fails to comply with the New York
State Board of Elections Regulations, 9NYCRR §6215, or this Board's Rules for
Designating/Opportunity to Ballot Petitions adopted on March 24, 2009, for the

following reason(s):
9 (s) (GML SumMecty Cever S heel V\’&‘-)

No cover sheet filed. Lted .

Cover sheet attached to petition.

Name of Party omitted from cover sheet. -

Number of volumes omitted from cover sheet.

Number of volumes claimed doesn't agree with slaimed
identification numbers on cover sheet.

No identification number(s) claimed on cover sheet.
Incorrect identification number(s) on cover sheet.
Cover sheet omits statement claiming valid signatures in
petition.

9. Candidate name omitted from cover sheet.

10. Candidate address omitted from cover sheet.

11.  Office and/or district omitted from cover sheet.

X
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12.  Amended cover sheet is not certified.

13.  County committee schedule omitted.

14.  County committee schedule does not conform to regulations.

15.  Some candidates for county committee have no page numbers
on the schedule. Those candidates are removed unless the defect
is cured.

16.  Other:

This defect may be cured within three business days of the date of this Iettér
by the filing of an amended cover sheet. Amended cover sheets must be filed in

person only at the Executive Office, 32 Broadway, 7th Floor, Borough of
Manhattan, New York.

Failure to file the amended cover sheet within the three day period shall be
a FATAL DEFECT.

Very Truly Yours,

THE COMMISSIONERS OF ELECTIONS
IN THE CITY OF NEW YORK

Rev. 6/30/09 SHR



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
X Index No. 700035/09

In the Matter of the Application,
ERLENE J. KING,
Petitioner,
-against-
THE BOARD OF ELECTIONS IN THE CITY
OF NEW YORK,

Respondent.

X

REPLY

HECTOR A. NOVELL, ESQ. OF COUNSEL
FIGEROUX & ASSOCIATES
Attorneys For Petitioner
26 Court Street, Suite 701
Brooklyn, NY 11201
Tel: 718-834-0190
Fax: 718-222-3153
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARAUJO
JUAN CARLOS “J.C.” POLANCO
JAMES J. SAMPEL
NANCY MOTTOLA-SCHACHER
NAOMI C. SILIE
J.P. SIPP
GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

September 2, 2009

BOARD OF ELECTIONS

THE CITY OF NEW YORK
EXECUTIVE OFFICE, 32 BROADWAY
NEW YORK, NY 10004-16015
(212) 487-5300
www.vote.nyc.ny.us

TO: VéCommissioners of Elections

FROM:

Steven H. Richman, General Couns@

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

STEVEN H. RICHMAN
GENERAL COUNSEL
Tel: (212) 487-5338
Fax: (212) 487-5342
E-Mail:
srichman@boe.nyc.ny.us

COPIES: Marcus Cederqvist, George Gonzalez, Pamela Perkins, Steven
Denkberg, Charles Webb, Rosanna Rahmouni, Christopher
Matos, Dianna Scopelliti;
Chief Clerk and Deputy Chief Clerk — QUEENS
Deputy Chief Clerks - BRONX
Chief Clerk and Deputy Chief Clerk — STATEN ISLAND
Chief Clerk and Deputy Chief Clerk - MANHATTAN

Stephen Kitzinger, Esq., New York City Law Department
Lester Paverman, Esq., New York City Police Department

RE: DESIGNATION OF SPECIAL ELECTION PART —
LITIGATION RELATING TO THE CANVASS AND

RECANVASS OF VOTES CAST IN THE SEPTEMBER 15,

2009 PRIMARY ELECTION - CITYWIDE

Attached hereto for your information and appropriate action is a copy of
Administrative Transfer Order (ATO) 81 issued on August 31, 2009, by the
Hon. Fern A. Fisher, Deputy Chief Administrative Judge of the Unified
Court System for New York Courts establishing a Special Election Term for
all post primary applications requesting impoundment or stopping the vote
count for any ballot cast in the September 15, 2009 Primary anywhere

32



within the City of New York. This assignment is effective September 15,
2009 and shall remain in effect until September 29, 2009 (the date of the
runoff primary election). )

Justice Fisher has designated the HON. MARCIA P. HIRSCH, a Judge of
the Court of Claims (and Acting Supreme Court Justice pursuant to
Chapter 906 of the Laws of 1996) assigned to the Criminal Term of New
York State Supreme Court, 11" Judicial District, Queens County.

Note to Chiefs and Deputies: Please post a copy of ATO 81 at your front
counters at your offices and at the entrance to each VMF.

Thank you for your cooperation in this matter. If you have any questions,
please call me.

Attachment
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SEP-@1-2099 17:4@ ADMIN. JUDGE 512 374 5789 P.@4

STATE OF NEW YORK
UNIFIED COURT SYSTEM

111 CENTRE STREET
NEW YORK, NEW YORK 10013
646—386-4200

ANN PFAU : _ FERN A. FISHER
CHIEF ADMINISTRATIVE JUDGE A DEPUTY CHIEF ADMINISTRATIVE JUDGE

NEW YORK CITY COURTS

" ADMINISTRATIVE TRANSFER ORDER 81

Pursuant to the authority vested in me, I hereby temporarily designate a Special Term
for-all post primary applications requesting impoundment or stopping the vote count for any
ballot in the Primary Election of September 15, 2009 and do assign the following Supreme

Court Justice to hold such term, in addition to her other assignments:

HON. MARCIA P. HIRSCH

Supreme Court, Eleventh Judicial District
125-01 Queens Boulevard
Kew Gardens, New York 11412

This assignment shall become effective September 15,2009 and shall remain in effect

until September 29, 2009.

Dated: New York, New York
Augusg/, 2009
£ o
ner I \ARN A FISHER
5;’?,}3: = Deputy Chief Administrative Judge
o éé{i - New York City Courts
EEST o |
T 1V
= &K
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARAUJO

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS

JUAN CARLOS “J.C.” POLANCO BO ARD OF ELECTIONS ADMINISTRATIVE MANAGER
IN

JAMES J. SAMPEL
NANCY MOTTOLA-SCHACHER

NAOMI C. SILIE THE CITY OF NEW YORK
J.P.SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN
GREGORY C. SOUMAS NEW YORK, NY 10004-16015 GENERAL COUNSEL
JUDITH D. STUPP (212) 487-5300 Tel: (212) 487-5338
COMMISSIONERS www.vote.nyc.ny.us Fax: (212) 487-5342

E-Mail:
srichman@boe.nyc.ny.us

September 2, 2009

TO:
FROM:

COPIES:

RE:

\A{e Commissioners of Elections

Steven H. Richman, General Counse@

Marcus Cederqvist, George Gonzalez, Pamela Perkins, Steven
Denkberg, Charles Webb, Rosanna Rahmouni, Christopher
Matos, Dianna Scopelliti;

Chief Clerk and Deputy Chief Clerk — QUEENS

Deputy Chief Clerks - BRONX

Chief Clerk and Deputy Chief Clerk — STATEN ISLAND

Chief Clerk and Deputy Chief Clerk - MANHATTAN

Stephen Kitzinger, Esq., New York City Law Department
Lester Paverman, Esq., New York City Police Department

DESIGNATION OF SPECIAL ELECTION PARTS —
PRIMARY DAY - SEPTEMBER 15, 2009 in
QUEENS, BRONX RICHMOND AND NEW YORK COUNTIES

Attached hereto for your information and appropriate action are copies of
Administrative Transfer Orders (ATO) issued on August 31, 2009, by the
Hon. Fern A. Fisher, Deputy Chief Administrative Judge of the Unified
Court System for New York Courts establishing Special Election Parts for
Primary Day:
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ATO 77 establishes a Special Term for Election Matters in the Supreme
Court, Civil Branch, QUEENS County, Eleventh Judicial District for
the Primary Election to be held on Tuesday, September 15, 2009.

ATO 78 establishes a Special Term for Election Matters in the Supreme
Court, Civil Branch, BRONX County, Twelfth Judicial District for the
Primary Election to be held on Tuesday, September 15, 2009.

ATO 79 establishes a Special Term for Election Matters in the Supreme
Court, Civil Branch, RICHMOND County, and Thirteenth Judicial
District for the Primary Election to be held on Tuesday, September
15, 2009.

ATO 80 establishes two Special Terms for Election Matters in the Supreme
Court, Civil Branch, NEW YORK County, First Judicial District for the
Primary Election to be held on Tuesday, September 15, 2009. One
Special Election Term will sit at the Board’s Borough Office. The
other will sit at the Harlem State Office Building.

Each of the above-referenced Special Election Terms will sit at the Board’s
respective Borough Office (with an additional site in Manhattan as set forth
above). Please make the appropriate arrangements to accommodate the
Justices of the Supreme Court and their support personnel.

Note to the Chief and Deputy: If the assigned Justice does not appear at
the scheduled time, please contact my office immediately so that
appropriate notifications to the Deputy Chief Administrative Judge’s office
can be made and the situation addressed forthwith.

Thank you for your cooperation in this matter. If you have any questions,
please call me.

Attachments
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- STATE OF NEW YORK
UNIFIED COURT SYSTEM
111 CENTRE STREET

. NEW YORK, NEW YORK 10013
646-386-4200

ANN PFAU ' FERN A. FISHER
DEPUTY CHIEF ADMINISTRATIVE JUDGE

INISTRATIVE JUDGE
CHIEF ADM NEW YORK CITY COURTS

ADMINISTRATIVE TRANSFER ORDER 77

Pursuant to the authority vested in me, I-hereby temporarily designate a Sﬁecial Term,
of the Suprcrhe Court, Civil Branch, Queens.County, for the Primary Election, to be held on
Tuesday, September 15, 2009, tohear and determine all cases arising under the Elec;tion Law
relating to eligibility for voting, and do assign the following Supreme Court Justices to hold

such Special Term for Election Matters, in addition to théir other assignments.

QUEENS COUNTY
: Board of Elections

126-06 Queens Blvd.. Kew Gardens. New York 11475

7:00 A.M. fo 2:00 P.M. HON. FERNANDO M. CAMACHO
2:00 P.M. to 9:00 P.M. " HON. WILLIAM HARRINGTON
Dated: New York, New York

August 3 ’ , 2009 , : i ’
| | FRRIN A. FISHER
Deputy Chief Administrative Judge

New York City Courts
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SEP-B1-2009 17:41 ADMIN. JUDGE 212 374 5789 P.B6

STATE OF NEW YORK
UNIFIED COURT SYSTEM
111 CENTRE STREET
NEW YORK, NEW YORK 10013
646-286-4200

ANN PFAU FERN A. FISHER

CHIEF ADMINISTRATIVE JUDGE DEPUTY CHIEF ADMINISTRATIVE JUDGE
NEW YORK CITY COURTS

ADMINISTRATIVE TRANSFER ORDER 78

Pursuant to the authority vested in me, I hereby temporarily designate a Special Term,
ofthe Supreme Court, Civil Branch, Bronx County, Twclﬁin Judicial District, for the Primary
Election to be held on Tuesday, September 15,2009, to hear and determine all cases arising
‘underthe Election Law relating to eligibility for voting, and do assign the following Supreme

Court Justices to hold such Special Term for Election Matters, in addition to their other

éssignments.
BRONX COUNTY
Board of Elections
1780 Grand Concourse, Bronx, New York 10457
7:00 AM. to 2:00 P.M. HON. YVONNE GONZALEZ
2:00 PM. to 9:00 P.M. HON. WILMA GUZMAN
Dated: New York, New York

August 4 |, 2009

)

SFERN A. FISHER
Deputy Chief Administrative Judge
8 h , New York City Courts

/, ) | |
T J"rzf”éan 5”5‘;*! A .
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SEP-01-20B9 17:408 ADMIN. JUDGE 212 374 5789 P.a3

STATE OF NEW YORK
UNIFIED COURY SYSTEM
111 CENTRE STREET

NEW YORK, NEW YORK 10013
646-386-4200

ANN PFAU FERN A. FISHER
) DEPUTY CHIEF ADMINISTRATIVE JUDGE

CHIEF ADMINISTRATIVE JUDGE A
NEW YORK CITY COURTS

ADMINISTRATIVE TRANSFER ORDER 79

Pursuant to the éuthority vested in me, I hereby témporarily désignate a Special Term, of the
Supreme Court, Civil Branch, Richmond County, Thirteenth Judicial District, for the Primary
Election to be held on Tuesday, September 15, 2009, to hear and determinc all cases arising under

* the Election Law relating to eligibility for voting, and do assign the following Supreme Court
Justices to hold such Special Term for Election Matters, in addition to their other assignments.
RICHMOND COUNTY

Board of Elections

One Edgewater Plaza, Staten Island, New York 10305

6:00 A.M. to 9:00 AM. HON. ROBERT J. COLLINI

9:00 A.M. to 1:00 P.M. HON. ANTHONY 1. GIACOBBE

1:00 P.M. to 6:00 P.M. HON. JOSEPH J. MALTESE

6:00 PM. to 9:00 P.M. HON. BARBARA [ PANEPINTO
Dared: New York, ‘New York

Augusts ( , 2009

De G 'l gﬁ'atjve Judge
New Yotk Bity-Courts
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SEP-01-2009 17:40 ADMIN. JUDGE 212 374 5709 P.B2

STATE OF NEW YORK
UNIFIED COURT SYSTEM
111 CENTRE STREET

' NEW YORK, NEW YORK 10013
646-386-4200

ANN PFAU ' EERN A. FISHER
CHIEF ADMINISTRATIVE JUDGE DEPUTY CHIEE ADMINISTRATIVE JUDGE
’ NEW YORK CITY COURTS

ADMINISTRATIVE TRANSFER ORDER 80

Pursuant to the authority vested in me, I hereby temporarily designate a Special Term, of the ‘
Supreme Court, Civil Branch, New York County, First Judicial District, for the Primary Election to
be held on Tuesday, September 15, 2009, 1o hear and determine all cases arising under the Eleciion
Law relating to eligibility for voting, and do assign the follcﬁng Supreme Court Justices to hold
such Special Term for Election Matters, in addiﬁon to their other assignments.

NEW YORK COUNTY

Board of Elections
200 Varick Street, New York, New York 10014

7:00 A.M. to 2:00 P.M. HON. MICHAEL STALLMAN
2:00 P.M. t0 9:00 P.M. HON. EMILY JANE GOODMAN

163 West 125" Street, 8% Floor
.New York, New York 10027

9:00 A.M. to 9:00 P.M. HON. MILTON TINGLING
Dated: New York, New York :
Augusty, , 2009 : j’g“ 74' Z
: RN A. FISHER
Deputy Cl'ucf Administrative Judge
New York City Courts

8E 1 Hd |- d35 6002
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APPELLATE DIVISION PAGE 02/02

Supreme Court of the State of New York
Appeliate Boigion: Second Judicial Bepartment
D24385
Y/hu

AD3d Argued - September 1, 2009

WILLIAM F. MASTRO, J.P.
JOHN M. LEVENTHAL
CHERYL E. CHAMBERS
SHERI S. ROMAN, JI.

2009-07865 DECISION & ORDER
In the Matter of Isaac Sasson, petitioner-respondent,
et al., petitioner, v Board of Elections in City of T~
New York, respondent-respondent, Constantine E. =2 fmm
. & T
Kavadas, appellant. 5 gg;ﬂ
] — T
(Index No. 20318/09) W TmEo
(nin

Tn a proceeding pursuant to Election Law § 16-102, inter alia, to invalidate a pegtioné m
designating Constantine E. Kavadas as a candidate in a primary election to be held on Septemley 1522

2009, for the nomination of the Democratic Party as its candidate for the public office of Member
of the New York City Council, 20th Council District, Constantine E. Kavadas appeals from a final
order of the Supreme Court, Queens County (Sattetfield, J.), which, after a hearing, denied his
motion to dismiss the proceeding and granted the petition to invalidate the designating petition.

ORDERED that the final order is affirmed, without costs or disbursements.

The appellant’s specific contention regarding service of the order to show cause and
petition was not raised before the Supreme Court and is raised for the first time on appeal. The
appellant appeared in court and litigated the matter on the merits, thus waiving any challenge to
service (see Matter of Gregory v Board of Elections of City of N.X., 93 AD2d 894, affd 59 NY2d

668; Matter of Banks v Larkin, 39 AD2d 951).
MASTRO, J.P., LEVENTHAL, CHAMBERS and ROMAN, JJ., concur.
ENTER:

C James Edward Pelzer Z
Clerk of the Court

Sceptember 2, 2009
MATTER OF SASSON v BOARD OF ELECTIONS IN CITY OF NEW YORK
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SEP-1-2089 @1:11P FROM:HON GERALD HELD 7186437845

p.274

T0:912124875342

At an TAS Term, Special Election Part of the

! Supreme Court of the State of New York,

" held in and for the County of Kings, at the
Courthouse, at Civic Center, Brooklyn,
New York, on the 1st day of September,

2009.

PRESENT:

HON. DAVID I. SCHMIDT
Justice.

-------------------------------- ---X

IN THE MATTER OF THE APPLICATION OF

ERLENE J. KING,
Petitioner,
- against -
THE BOARD OF ELECTIONS IN THE :

CITY OF NEW YORK,
Respondent.
................................ A ¢

The following papers numbered 1 to 4 read og' this motion:

Notice of Motion/Order to Show Cause/

Petition/Cross Motion and
Affidavits (Affirmations) Annexed,

Opposing Affidavits (Affirmations) i

Reply Affidavits (Affirmations)

Affidavit (Affirmation)

P
S
©» o
g =g
Do
[ SR
L
D
QLT
¥ 7583
25
Index No. 700035/20@- .ngm
W o7
5
w0 2

Papers Numbered

1-2
34

Other Papers,

Upon the foregoing papers, petjiioner Erlene J. King brings this proceeding,

by order to show cause dated Augu,ist 24, 2009, seeking a judgment directing

respondent the Board of Elections in the City of New York to “include the name of

petitioner Erlene J. King and to reprii:'tt the absentee ballots for the 45" Council

1
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District to be used in the Democratic Pafty Primary Elections to be held September
15, 2009." Oral argument of petitioner's application was held before the court on

August 27, 2009.

In a decision and order dated A(;jgust 28, 2009, the court determined that

Ernest Emmanuel, Dexter A. McKenzie, Kendall Stewart, Samuel Taittand Jumaane
D. Williams were necessary parties to this proceeding. Consequently, the court
directed petitioner to serve them personaﬁélly pursuantto CPLR 308 (1) and adjourned
the matter to Tuesday, September 1, 2609.

On the September 1, 2009 return date (i.e., today), petitioner filed affidavits
of service showing that Ernest Emmanuejsl, Dexter A. McKenzie, Kendall Stewart and
Samuel Taitt were personally served.! However, petitioner indicated that process
servers had unsuccessfully made attempts to personally serve Jumaane Williams.?
Petitioner’s efforts and the circumstancés of this case warrant a further opportunity
for notification to Mr. Williams, the remziining necessary party. Accordingly, itis

ORDERED that this proceeding ;:is still held in abeyance and adjourned to
Thursday, September 3, 2009 at 10:30 AM before this court at Special Election Part
1 to be held at the Supreme Court Coui:thouse. 360 Adams Street, Brooklyn, New

York, Room 541; and it is further

'Mr. Emmanuel and Mr. McKenzie app;eared in court on the September 1 return date (i.e.,
today). '

The court notes that petitioner faxed ai:opy of the papers herein to Mr. Williams’
counsel in the prior proceeding that resulted in Ms. King’s placement on the ballot, entitled
Williams v Board of Elections and King, Kings County Supreme Court index No. 700024/09.

2
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ORDERED that petitioner is diret{;;ted to make service of the Order to Show
Cause dated August 24, 2009, all other ;,i)apers in this proceeding and a copy of the
court’s August 28, 2009 order and this or@er upon Jumaane Williams by guaranteed,
overnight next day delivery to Mr. Williamfs’ home address as well as to his campaign
headquanefs’ address; and it is further

ORDERED that a copy of this ord;ér also be served by guaranteed, overnight
next day delivery upon Kendall Stewat;'t and Samuel Taitt at each one’s home

i

address or campaign headquarters®.

The foregoing constitutes the decision and order of the court.

, ENTER,

J. S. C

3petitioner as well as Ernest Emmanuel,é Dexter A. McKenzie and the Board of Elections
were notified in court of the September 3 ad; ou;med date.

.3
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At an IAS Term, Special Election Part of the
Supreme Court of the State of New York,
held in and for the County of Kings, at the
Courthouse, at Civic Center, Brooklyn,

New York, on the 3™ day of September,

2009.
PRESENT:
HON. DAVID I. SCHMIDT 8 =
Justice. S Fo=
o P
"""""""""""""""""" =X 3 ogxbn
IN THE MATTER OF THE APPLICATION OF I <mED
W T
et} Ty BVl
L2
Petitioner, = 5,
o CS
£, D
- against - Index No. 700035/2009 & =
THE BOARD OF ELECTIONS IN THE
CITY OF NEW YORK,
Respondent,
................................... X

The following papets numbered 1 to 6 read on this motion:

Papers Numbered
Notice of Motion/Order to Show Cause/

Petition/Cross Motion and

Affidavits (Affirmations) Annexed ; 1-2

Opposing Affidavits (Affirmations) 34

Reply Affidavits (Affirmations) 5.6
Affidavit (Affirmation)

Other Papers

Upon the foregoing papers, petitioné:i‘r Erlene J. King (petitioner or Ms. King) brings
this proceeding, by order to show cause dated August 24, 2009, seeking a judgment directing
respondent the Board of Elections in the City of New York (the Board) to “include the name
of petitioner Erlene J. King and to reprint the absentee ballots for the 45™ Council District
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to be used in the Democratic Party Primary Elections to be held September 13, 2009.”

Background Facts

o

This court issued a decision and order dated August 13, 2009, entitled Williams v
Board of Elections and King, Kings Supreme Court index No. 700024/09, denying the
petition of Jumaane Williams, arival candidéltc seeking to invalidate Ms. King’s designating
petition and concurrently granting Ms. King;s cross claim to validate her petition. The ruling
found that the Board improperly invalidated her petition on the basis of a minor clerical cover
sheet error. The order directed the Board fo place petitioner’s name on the ballot for the
September 15, 2009 Democratic Primary Election in the 45 Council District.> Neither the
Board nor Mr. Williams appealed that decision and order. |

However, petitioner discovered on August 20, 2009 that her name was not included
on the absentee ballots to be used for the 4.;}5'h Council District Democratic Party Primary

Election’ She instituted the instant procgeding seeking an order directing the Board to

IPetitioner’s counsel thereafter sought, for the first time, at further oral argument on
September 3, 2009 to dispense with all military, absentee and special ballots. However, the court
regards such application for new relief as untifnely.

The court had directed a line by line réview of de novo specifications submitted by Mr.
Williams, and that review showed that Ms. King had 2,016 valid signatures, 1,116 more than the
900 needed for placement on the ballot.

IThe Board, according to the August 26, 2009 affidavit of Steven H. Richman, Esq. and
Exhibit B, annexed thereto, had mailed 2,085 inilitary, absentee and special ballots as of August
22, 2009 to voters in the 45" Council District {which includes portions of the 41%, 42", 43, 44"
45™ 58" and 59* Assembly Districts). Mr. Richmond represented at further oral argument on
September 3, 2009 that presently about 2,500 such ballots, mainly those who recurrently vote by

absentee ballot, had now been issued.
(continued...)
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reprint the absentee ballots for the 45™ Coméil District Primary Election to include her name
as a candidate for said position. :

In a decision and order dated Augti,lst 28, 2009, the court determined that Ermest
Emmanuel, Dexter A. McKenzie, Kendall Stewart, Samuel Taitt and Jumaane D. Williams
were necessary parties to this proceeding. Consequently, the court directed petitioner to
serve them personally pursuant to CPLR 308 (1) and adjourned the matter to Tuesday,
September 1, 2009. ‘

On the September 1, 2009 return date, petitioner filed affidavits of service showing
that Emest Emmanuel, Dexter A. McKenzic, Kendall Stewart and Samuel Taitt were
personally served. (Mr. Emmanuel and Mr McKenzie appeared in court on the September
1, return date.) However, petitioner indicaggd that process servers had unsuccessfully made
attempts to personally serve Jumaane Wi!iliams. The court afforded petitioner a further
opportunity for notification to Mr. Williams, the remaining necessary party and adjourned
the matter to today, September 3, 2009. !

Petitioner filed an affidavit of serv;ice demonstrating compliance with the court’s

September 1, 2009 order regarding service on Jumaane Williams and heard further oral

argument including the statements of Mr..Emmanuel and Mr. McKenzie who once again

3(...continued) _

In addition, Mr. Richman noted that the Board had begun sending inspectors, yesterday,
September 2, 2009, to nursing homes and other facilities covered under Election Law § 8-407 to
enable residents therein to cast absentee ballot votes. He acknowledged that the statute,
specifically, Election Law § 8-407 (3) providfés that such process shall occur “[n]ot earlier than
thirteen days before or later than the day befare such an election . . .” (emphasis added). Hence,
the Board has acted before the court’s determination herein.

3
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appeared in court. These latter two rival candidates supported the equitable concept that Ms.
King’s name should appear on the absentec;ballots.
The Partieié ’ Contentions

Petitioner argues in her papers and orally that the Board’s failure to include her narﬁé
on the absentee ballots damages her candidacy, could thus prevent her from being elected to
the office she seeks and represents continyation of a pattern of improper conduct by the
Board affecting her candidacy. This pattern allegedly includes the Board contravening its
own rules in failing to timely notify her of the cover sheet defect and in removing her name
from the ballot for this allegedly insubstanﬁial cover sheet defect.

The Board retorts in opposition that ﬂ has complied with the court’s August 13,2009
order which only directed that petitioner be placed on the ballot, not the absentee ballot. The
Board states that petitioner’s name appears %on the printed strip that will be used in the lever
voting machines as well as on the standby and paper ballots that will be used as both
emergency and affidavit ballots on Primary Day. The Board states that its Commissioners
met and voted to print absentee ballots oﬁ August 5, 2009, a full eight days prior to this
court’s decision. This vote determined whi;%ch candidates were duly designated or nominated
to be placed on the absentee ballot for the September 15, 2009 Primary Election. The Board
argues that Election Law §7-122 (4) provid:es that the Board’s determination “shall be final
and conclusive.”

Moreover, the Board contends that Election Law §7-122 (1) (a) only requires that the

SEP-3-20@9 B4:19P FROM:HON GERALD HELD 7186437845 T0:912124875342 P.5-11
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absentee ballot be “as nearly as practical” in the same form as the ballot voted in the district
on primary election day. The Board avers that it would be “impractical, if not impossible”
to add an additional candidate to the absentee ballots after the Board has made its final and
conclusive determination regarding which candidatcs are qualified to be placed on the ballot.
The Board further argues that Election Law § 9-104 (1) () provides that “if there is more
than one ballot envelope executed by the same voter, the one bearing the earlier date of
execution shall be accepted and the other rejected.” Thus, the Board contends even if it were
to issue corrected absentee ballots, such ballots would be mooted if the absentee voter
already cast a vote with the original absenﬁée ballot.

Finally, the Board contends that it ;is precluded from now issuing corrected non-
military absentee ballots inasmuch as Electié;m Law § 10-1 03 (1) requires that military ballots
be mailed 32 days before a primary or general election,” and Election Law § 7 -123 (2)
requires that military ballots “be in the samie form as those to be voted by absentee voters.”

Digcussion

Article 11, § 2 of the New York Constitution, adopted in 1919, states that "[t]he
legislature may, by general law, provide a 1j1anncr in which, and the time and place at which,
qualified voters who, on the occurrence ofi’ any election, may be absent from the county of
their residence or . . . may be unable to aﬁpear personally at the polling place because 6f

illness or physical disability, may vote and: for the return and canvass of their votes." Thus,

“Non-military absentee ballots, in con‘fl',rast, need only be mailed to qualified recipients “as
soon as practicable” after the Board has deterinined such qualified recipient’s right thereto (see
Election Law § 8-406). g

5
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in New York, the right to vote by absentee ballot is purely a statutory right (see NY Const
art I1, § 2; Election Law § 8-400; see Gross &Albany County Bd. of Elections, 3 NY3d 251,
255 [2004]).

To this cnd, New York State has enacted various provisions of the election law
relating to absentee voting including, but no:t limited to, Election Law § 8-400 governing the
application and requirements for an absente:,e ballot; §7-122 governing the form of absentee
ballots and § 9-104 relating to the casting ;of absentee ballots. It has been held that “the
failure to furnish voters with corrected ballots, where feasible, contravenes both article II,
§ 1 of the New York Constitution, providin,;:g that “[e]very citizen shall be entitled to vote at
every election for all officers elected by the"pcople,’ and article II, § 2, providing for voting
by absentee ballot” (Powers v Donahue, 276 AD2d 157, 160 [2000] app den 95 NY2d 769
[2000).

Election Law § 16-104 (1) pertinentl.:-y provides in this regard that the "content of any
ballot, or portion thereof, to be used in an élection * & * may be contested in a proceeding
instituted in the supreme court by any agg;%icved candidate . . ." The Appellate Division,
Second Department therefore has noted “[cﬁ] learly, that provision contemplates action prior
to the election rather than subsequent lheretﬁ » (Flake v Board of Elections of New York City,
122 AD2d 94, 96 [1986] app den 68 NY2d ?52 [1986] [dismissing candidate’s post-election
action holding that the candidate had sufficient time to seek judicial intervention prior to the

election to rectify the omission of his name pn the absentee and military ballots, and he failed
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to do so and thus “slept on his rights”];see Paroli v Paroli, 269 AD2d 340, 341 [2000] app
den 94 NY2d 759 [2000] [holding that cari;didatc’s failure to avail himself of affirmative
relief from the court pursuant to Election ILaw § 16-104 in order to insure that the ballot
would be changed prior to the election, preve;nted him from seeking relief after the election]).

Here, the court finds that petitionerv is properly asserting her right to challenge the
content of the absentee ballot and is doing so before the Primary Election, a time which
courts have determined, as mentioned above, is appropriate for judicial intervention in such
matters.

The court notes that Powers v Donahue (276 AD2d at 1 60) involved asituation where
the Board, upon determining that some absdntee ballots mailed to voters in one district listed
the wrong candidates for state senator, subsequently sent a second set of absentee ballots to
these absentee voters informing them the first ballot was defective and requesting they use
the second ballot. The Powers court noted that “[w]hile the Election Law does not expressly
provide for the mailing of corrected abs;tntee ballots to remedy a defect, it would be
anomalous to provide for a proceeding to compel delivery of a proper absentee ballot, yet
preclude the Board of Elections from correcting the mistake itself.” Thus, the court here
finds that the Board’s contention that it wéuld be “impractical, if not impossible” to add an
additional candidate to the absentee balloté after the Board has made its final and conclusive
determination regarding which candidatgs are qualified to be placed on the ballot is

disingenuous at best.
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The court recognizes that Electiorfé Law § 7-122 (4) provides that the Board’s
determinations “shall be final and conclusiv-ie with respect to such offices for which petitions
or certificates are required to be filed . . .” Eiowevcr, the law further provides that a court of
competent jurisdiction can determine “ata lﬁ_gtcr date that any such certification, designat'rbn’
or nomination is invalid and, in the event oi‘f such later determination, no vote cast for any
such nominee by any voter shall be countedé at the election.” Consequently, the court or the
Board can determine that a candidate shoulﬁ not have been placed on an absentee ballot and
disallow the counting of votes for said candidate. The Flake decision clearly implies (122
AD?2d at 96) that the court can equally rev_i_;se a previously certified ballot to direct placing
a qualified candidate on an absentee ballot and require that votes cast for such candidate be
counted provided, as here, that the candidate seeks such relief before the primary election.
“The right of the voter to be safeguarded aéainst disenfranchisement and to have his intent
implemented wherever reasonably possil;le ... transcends technical errors” (Matter of
Weinberger v Jackson, 28 AD2d 559 [1967), affd 19 NY2d 995 [1 967]). “[V]oters should
not be [disenfranchised] fora mistake ... of élection officials in performing the duty castupon
them” (Matter of Luck v Fisk, 243 AD2d 8Zi2, 813 [1997] affd 90NY2d 979 [1997] [internal
citations and internal quotation marks omitted]). In addition, it is conceivable that absentee
ballots could ultimately determine the in.étant primary election involving five candidates
seeking the Democratic Party nomination for this City Council seat. Petitioner in such
circumstance obviously would have no chance of prevailing if her name is excluded from the

absentee ballots.
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The equivalency required by Election Law § 7-123 (2) for military and absentee

ballots equally fails to prevent granting ralief herein. No prohibition exists preventing

issuance of corrected military and absentee ballots after the statutory 32 day mailing

requirement of Election Law § 10-108 (1). glndecd, that same provision requires the Board
even after the 32 day period to provide a qualified military voter with a military ballot
provided the Board receives such request no later than seven days before the election for
which the ballot is requested.

Here, qualified military voters undo(;btedly expect to receive a proper ballot listing
all qualified candidates and thus need not néw request a corrected ballot. Issuing corrected
military ballots matching corrected absentee ballots, especially where election officials
improperly acted causing the exclusion of pé%[itioner’s name from the original military ballot,
thus achieves equivalency between both ballpts and enables fully enfranchising both groups.
Such relief emerges as most appropriate. Accordingly, it is

ORDERED that the Boatd is directjé:d to reprint the absentee and military ballots
relating to the 45" Council District and in;;:lude petitioner’s name as a candidate on the
absentee and military ballot for the September 15,2009 Democratic Primary Election in the
45™ Council District. Such reprinted ballo,lés shall be sent by priority mail to all qualified
voters and military personnel that previousl)‘; requested and received an absentee or military
ballot in this district. The reprinted ballots s;hall include a notice from the Board informing

the absentee and military voters in the 45" Cpuncil District that the first ballot was defective
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and requesting they complete and return the corrected ballot by the appropriate date. Such
reprinted ballots alone shall also be mailed to all persons in this district initially requesting
an absentee or military ballot subsequent ta the issuance of this order. It is further

ORDERED that in cases where more than one absentee or military ballot is returned
by a voter, the Board is directed to accept for canvassing only the corrected ballot if
postmarked on or before September 15,2009 (see Powers, 276 AD2d at 161). However, the
Board shall count the uncorrected ballot in thosc cases where a voter returns an uncorrected
ballot without returning a corrected ballot. Finally, it is

ORDERED that all absentee ballotis to be cast pursuant to Election Law § 8-407
include the name of Erlene J. King and tﬁat inspectors previously dispatched pursuant to
Election Law §8-407 return to those facilities previously viéited where absentee ballots were
already cast. The inspectors shall issue cortected ballots plus the notice of defect and request
that those who have already voted complete and return the corrected ballot at this return visit.
The Board is again directed to accept for canvassing only the corrected ballot (see Powers,
276 AD2d at 161). However, the Board $hall count the uncorrected ballot in those cases
where a voter does not return a corrected b;allot and has only returned an uncorrected ballot.

The foregoing constitutes the decision and order of the court.

ENTER,

-

J.S. C. .

10
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Al
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

SALIM EJAZ,
Petitioner, Index No. 112446/2009
-against-

BOARD OF ELECTIONS IN THE CITY OF NEW
YORK,

Respondent,

For an order, pursuant to Sections 16-100, 16-102, and 16-
116 of the Election Law, declaring valid the Amended
Cover Sheet already submitted regarding the designating
petitions which designated the Petitioner-Candidate as a
candidate for the Public Office of City Comptroller of the
City of New York in the General Election to be held on
November 3, 2009.

THE BOARD OF ELECTIONS IN THE CITY
OF NEW YORK’S MEMORANDUM OF LAW
IN OPPOSITION TO THE PETITION TO
VALIDATE THE NOMINATING PETITION

Salim Ejaz, the petitioner herein, brings this action in an effort to validate his
independent nominating petition (the “Petition”) to appear on the ballot for the public office of
Comptroller of the City of New York in the November 3, 2009 General Election. Ejaz argues
that the Amended Cover Sheet that he filed in connection with the Petition was in substantial
compliance with the Rules of the Board of Elections in the City of New York’s (the “Board of

Elections”) Independent Nominating Petition Rules for the November 3, 2009 General Election
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(the “Rules™),' and the New York Election Law, notwithstanding that the Amended Cover Sheet
lacked the required certification that the filer was authorized to file the Amended Cover Sheet.
Because this certification, and anti-fraud provision of the Board of Elections’ Rules was not

complied with, — a fact that is not disputed — the Board of Elections properly determined that the

Petition was invalid. Petitioner’s claim that the Board of Elections’ notice that his name would

not appear on the ballot was defective because it referred to the wrong rule — C4, not C3 — is

nothing more than a red herring which would entitle him to nothing more than a new notice.

STATEMENT OF FACTS

The facts underlying this proceeding are undisputed. The Cover Sheet filed with
the Petition was defective and Petitioner was provided timely notice of such defect. On August
24, 2009, Petitioner timely filed an amended céver sheet that lacked the requisite certification.
On August 25, 2009, a subcommittee of the Board determined that the Amended Cover Sheet did
not constitute a valid cure due the omission of the certification. On August 27, 2009, the Board
sent Petitioner a notice stating that his name would not appear on the ballot. On August 31,
2009, Petitioner filed a Second Amended Cover Sheet with the Board of Elections that, on
September 1, 2009, was determined to be not having been timely filed and therefore not

considered. This proceeding followed.

1" The Rules are available on the Board of Elections’ website at
http://vote.nyc.ny.us/pdf/documents/boe/Adopted2009IndependentNominatingPetitionRules.pdf.
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ARGUMENT
POINT I

PETITIONER’S TOTAL NON-COMPLIANCE
WITH RULE C3 DOES NOT CONSTITUTE
SUBSTANTIAL COMPLIANCE.

Petition argues that even absent the certification in the Amended Cover Sheet

required by Rule C3 of the Board of Elections, it was in substantial compliance with the Rules

and the Election Law. The Board of Elections respectfully disagrees.”
Rule C3 of the Board of Elections Rules states as follows:

An amended cover sheet must clearly identify the
original cover sheet, which it is amending, or attach
a copy of the original cover sheet, which it is
amending. The amended cover sheet must contain
all the information required of a cover sheet
Amended cover sheets must contain the following
authentication: "This is to certify that I am
authorized to file this amended cover sheet." Said
authentication must be signed and dated and shall
include the printed name, address, and may include
the office telephone number and fax number of said
candidate or representative.

Unlike some rules and sections of the Election Law, Rule C3 cannot be fairly
described as being cumbersome or archaic. Compliance with this rule is, on its own, easy, and
made even easier by the Board of Elections’ production of a sample form of an amended cover
sheet. More importantly, however, is the anti-fraud purpose of Rule C3’s certification

requirement.

% The Board of Elections notes that in a case with similar facts — the amended cover sheet that
lacked the certification was filed by the candidate’s designated contact person — the Appellate
Division, Second Department, determined that the Amended Cover Sheet was in substantial
compliance with the Board of Elections’ rules and the Election Law. Magelaner v. Park, 32
A.D.3d 487 (2d Dep’t 2006).
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The certification requirement of the amended cover sheet is vital to the integrity
of the electoral process and seeks to avoid mischief by people filing amended cover sheets
without authorization. See Etkin v. Thalrnann, 287 AD2d 775, 777 (3d Dept. 2001) (recognizing

the possibility of fraud and the need to “protect the integrity of the electoral process, upon which

the Board relies”). Moreover, the Board of Elections relies upon these certifications when

making their rulings as to whom has access to the ballot. Thus, when literally thousands of
petitions are filed with the Board of Elections, most of which are required to be filed with cover
sheets, the certification requirement ensures that the system functions efficiently and effectively.

Petitioner argues that the Court should create an exception to Rule C3 where the
candidate him/herself files an amended cover sheet because it could not possibly be fraudulent or
impact the integrity of the process. Such a proposition cannot stand. Petitioner seeks to have
two rules for the filing of Amended Cover Sheets — one for situations where they are filed by the
candidate him/herself, and one where they are filed by a third party. Such a rule would
improperly impose different requirements on different candidates, based solely upon who made
the filing, and create the potential for confusion.

In addition, the Board of Elections, together with the Rules, publishes a booklet of
election forms, which includes both a cover sheet and an amended cover sheet. This booklet is
made available in hard copy at each of the Board of Elections’ offices as well as online at

http://vote.nyc.ny.us/pdf/forms/nys/allelectionsforms.pdf. ~ Because the Board of Elections

produced sample forms and makes them publicly available, it would require the creation of
multiple different amended cover sheet forms. This would likely create additional confusion
leading to persons using the wrong amended cover sheet form, causing more potential candidates

to be ruled off of the ballot, leading to more and more litigation.
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POINT II

THE TYPOGRAPHICAL ERROR IN THE
NOTICE DATED AUGUST 27, 2009, IN

INCONSEQUENTIAL.

Petitioner tries to make great hay out of the typographical error in the Board of

Elections’ notice dated August 27, 2009, which incorrectly referred to Rule C4, not Rul¢ C3.
This argument is wholly without merit as it did not affect his rights in any manner whatsoever.
First, this August 27 Notice was not substantive, but only served as notice that his name would
not appear on the ballot. The reason for his removal was clearly stated in the letter — that is —
that the Amended Cover Sheet lacked the requisite certification. This provided him with the
notice necessary to commence this action in a timely fashion, which he did. Moreover, to the
extent that the Court were to find the August 27, 2009 Notice defective, the remedy would be to
simply re-issue that notice, thereby restarting the time by which he has to commence a validating
proceeding. Of course, given that he has already commenced a validating proceeding on this

very issue, such a remedy would provide no additional benefit to petitioner.
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CONCLUSION

For the reasons set forth herein, respondent Board of Elections in the City of New
York respectfully requests that the Court enter an order denying the relief requested and

dismissing the Petition in its entirety, and for such other and further relief as is just and proper.

Dated: New York, New York
September 4, 2009

MICHAEL A. CARDOZO
Corporation Counsel of the
City of New York
Attorney for Defendant Board of
Elections in the City of New York
100 Church Street, Room 2-126
New York, New York 10007
(212) 788-0849

e-mail: SKitzing@law.nyc.gov

By:

Stephen Kitzinger
Assistant Corporation Counsel
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A lawsuit has been filed against you.
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Within 20 days after service of this summons on
you are the United States or a United States agency,
R. Civ. P. 12 (a)(2) or (3) you must serve on the P
Rule 12 of the Federal Rules of Civil Procedure. T
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UNITED STATES DISTRICT COURT Moy 1y s s O
SOUTHERN DISTRICT OF NEW YORK # : e 4 ’;3 A ’% ”Z%
TOSE ADAMES
(In the space above enter the full name(s) of the plaintiff(s).)
COMPLAINT
-against- .
) . . Jury Trial: ¢ Yes 0O No
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I 77 P

(In the space above enter the full name(s) of the defendant(s). If you
cannot fit the names of all of the defendantsin the space provided, .
please write “see attached” in the space above and attach an
additional sheet of paper with the full list of names. The names
listed in the above caption must be identical to those contained in
Part 1. Addresses should not be included here.) -

L. Parties in this complaint:

A. List your name, address and telephone number. If you are presently in custody, include your
identification number and the name and address of your current place of confinement. Do the
same for any additional plaintiffs named. Attach additional sheets of paper as necessary.

Plaintiff Name joa Z /ﬂ DA E S
StreetAddress & /) y/es] 2 D7 slreel”

County, City /I/ 2n /L/VMK
- /00 7%

Telephone Number 7/ ¢~ ¢ 2.5~ 30 3 A

State & Zip Code 7

B. List all defendants. You should state the full name of the defendant, even if that defendant is a
government agency, an organization, a corporation, or an individual. Include the address where
each defendant may be served. Make sure that the defendant(s) listed below are identical to those
contained in the above caption. Attach additional sheets of paper as necessary.

Rev. 05/2007 1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
JHse A}/}/ Qs : |
Plaintiff : ORDER TO SHOW CAUSE FOR
' : PRELIMINARY INJUNCTION AND
vs. : TEMPORARY RESTRAINING ORDER -
Defendant :

NYE £ Oarz/&/f/w%@x

Upon the affidavits of 1[ 03 Z&é 2245 _ swom to the 52 ”d/ day of

) 2720 , and upon the copy of complaint hereto annexed, it is ORDERED,
that the above named defendants show cause before a motion term of this court, at Room
, United States District Court for the Southern District of NY, 500 Pearl Street, in

the City, County and State of New York on _, , 20 , at
o'clock in the noon thereof;, or as soon thereafter as counsel may be

heard, why an order should not be issued pursuant to Rule 65 of the Federal Rules of

Civil Progedure enjoining the Defendants during the pendency of this agtion from
LelebroTl?n %—ﬁl—&mﬁ_%ﬁlé_im , Cligis 0,/
5‘@/97‘2 mber 15, 200 7, of Mo YforRK ,,4@

The detendinl fave I)’m LASE.
VIQ(dling E/6Tions Law £2/5.4 (2) (b).

and it is further ORIjERED, that sufficient reason having been shown, therefore, pending
the hearing plaintiff's application for a preliminary injunction, pursuant to FRCP Rule 65
the defendants are temporarily restrained and enjoined from

_/C.pﬂ’,éwétjrh_q The //zngm«/ @fmf of

Seplimbey’ /5, 200 9. of/ NMea) D2 ,c@}.
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__; and it is further ORDERED, that security in the amount of § A/ /A be
posted by the plaintiffs and it is further ORDERED, that personal servicé of a copy of this
order and annexed affidavit upon the defendants or his counsel on or before

o'clock in the noon, , 20 , shall be
deemed good and sufficient service thereof, -

DATED:
New York, New York

Issued: ) United States District Judge

A) 7/ 4//2% X nml? K/ Noon #’/47/ p ﬁ/f&/ﬂy 5{//%67////
5,200%, 1 /74 At ::75 Tht N Yerk g//j/ y i
é/ E//&fM5/Wﬁ/ L/e/ /%Wﬂﬁﬂf//?y/zz, 7”/»/1/’__/”4/

Gy pliadio Wold b tads by Pl of @ Jemprry

ﬂ%%’%/%l%ﬁ ﬁ//{/? //M/M ﬂr/// p//ﬂ&%j The sr7
To shaw coust WAY Thiy St/ mo7 fe frammes
en /s (e Freviovs Mec waa 10 74 Guswering gl

This Welron /Mﬁg@n émdj/f /y %{ﬂr%/ 7
549%/ Lutf5 ¢, égatwﬁé 7%/ //V’/MW/ z/me are

Sus? 10 /»/5 aWrY
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- UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

José /Z)GZ&/M,M 8

Plaintiff, : ’ AFFIDAVIT/AFFIRMATION

-against- :
\ ‘ | D Civ. ( )
WO Boird of Elecns,
Defendant ’

STATE OF NEW YORK
COUNTY OF f

makes the following affirmation under the
penalties of perjury or being duly sworn deposes and says

I, , as plaintiff in the above entitled action,
respectfully move this court to order defendants to show cause why they should not be

enjoined fromyto __ ¢ :ezrzﬁm Zi%ﬁ 7 éﬁﬁg 1A, ziz[ gZ@ /'/;Lf)n s OL
until a final deposition on the merits/in the above entitled a€tion. Sgp??'ﬁ%é@/ /o/ AEp 9

Unless this order is issued, I will suffer immediate and irreparable injury, loss sand

As can be seén from the foregoing, I have no adequate remedy at law.

Yhe defendant 4ﬂw NoO Cadd,
WHEREFORE, I respectfully request that the court grant the within relief as well
as such other and further relief that may be just and proper.

I declare under penalty of perjury that the foregoing is true and correct.
| VA

’ a—
e i & lm'- -
. A > ::.. 7 .V// ] =
=

Dated: <0~

[or for an aﬁ‘ a’awt]

Sworn to before me this day of SEP 2008
T Uy MW

Notary PubligGareT A, SCHWARTZ | —_—
Notary Public, State of New York

Reg. No. 045C6152068
Qualmcd in New York County
Commission Expires Aug. 23, 20 Z g_/ 6 7




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

__ _JOSE ADAMFES

(In the space above enter the full name(s) of the plaintiff(s).)

COMPLAINT

-against-

Jury Trial: ¥ Yes O No

Ajﬁ}’(/ Vﬂf&//?\-/ /2@” r‘/ ()/ (check one)
:A 7/7_—,9—;44

(In the space above enter the full name(s) of the defendant(s). Ifyou
cannot fit the names of all of the defendantsin the space provided,
please write “see attached” in the space above and attach an '
additional sheet of paper with the full list of names. The names
listed in the above caption must be identical to those contained in
Part I. Addresses should not be included here.) -

L. Parties in this complaint:

A List your name, address and telephone number. If you are presently in custody, include your
identification number and the name and address of your current place of confinement. Do the
same for any additional plaintiffs named. Attach additional sheets of paper as necessary.

Plaintiff Name T oaF ,ﬂ DA E S
StreetAddress __ G o'/ Y/ e 7 20 7 Slhreel”
County, City ﬂ/é n ,\'/.,”“" y A
State & Zip Code 4[_@ w \ZQ,@&/ /Dﬂ ?5/
Telephone Number 7/ Y., Q" 25 - 30 3 é

B. List all defendants. You should state the full name of the defendant, even if that defendant is a
government agency, an organization, a corporation, or an individual. Include the address where
each defendant may be served. Make sure that the defendant(s) listed below are identical to those
contained in the above caption. Attach additional sheets of paper as necessary.

Rev. 05/2007 1
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Sleven %M/%M

Defendant No. 1 Name A / /\//J, /3 pr 19/ f / %j J77.5

Street Address 22 A 70 d%m/t}/ VA YV

County, City_A/E4) oy by
State & Zip Code _Ale ) Y PRIY /000 o ~ [elg
Telephone Number_ o2/ R = 4f/¢7 = 5 33F

Defendant No. 2' Name ,47 ’\/ [l ,{ P \D p /7,,_/7 y
StwectAddtess /D) L Lol ,5‘,%:( ] Mooz 224

Defendant No. 3 Name

Defendant No. 4 Name

II.

County, City ___ A/ 2 42/ /\/_,_4-« Y,
State & Zip Code _A/p, 7 Yoyt JOOO T ~J L/
Telephone Number 2/‘2 £ 759 - O p 4

STeptesc Kilzinger

Street Address
County, City
State & Zip Code
Telephone Number

Street Address
County, City
State & Zip Code
Telephone Number

Basis for Jurisdiction:

Federal courts are courts of limited jurisdiction. Only two types of cases can be heard in federal court:
cases involving a federal question and cases involving diversity of citizenship of the parties. Under 28
U.S.C. § 1331, a case involving the United States Constitution or federal laws or treaties is a federal
question case. Under 28 U.S.C. § 1332, a case in which a citizen of one state sues a citizen of another
state and the amount in damages is more than $75,000 is a diversity of citizenship case.

A.

What is the basis for federal court jurisdiction? (check all that apply)

M Federal Questions 0 Diversity of Citizenship
If the basis for jurisdictign is Federal Question, what federal Constitutional, statutory or treaty right
is at issue? Zé’/gz‘g s Law Z/ﬁé &I g Oy J
,.4 ; .lV £ w2y ‘ ) 4 lﬁk 4 Wele
s » Py /
SWTAN £ ¢ /7 427 e 4/
/4 s
If the basis for jurisdiction is Diversity of Citizenship, what is the state of citizenship of each party?
Plaintiff(s) state(s) of citizenship — N/

Defendant(s) state(s) of citizenship

NI %
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What
happened
to you?

Who did
what?

Was anyone
else
involved?

Who else
saw what
happened?

1. Statement of Claim:

State as briefly as possible the facts of your case. Describe how each of the defendants named in the
caption of this complaint is involved in this action, along with the dates and locations of all relevant events.
You may wish to include further details such as the names of other persons involved in the events giving
rise to your claims. Do not cite any cases or statutes. If you intend to allege a number of related claims,
number and set forth each claim in a separate paragraph. Attach additional sheets of paper as necessary.

, July
A. Where did the events giving rise to your claim(s) occur? ézz‘;ﬁ 2 7, Z@J 2

B. What date and approximate time did the events giving rise to your claim(s) occur?
/¢

200 %

C.  Facts: ‘7“/%{ /3%//&/&// Z/,//j_ (%4
7%/\/ U pa2tl 7[‘;»,9474 7h¢ bafeT /¢
July 27 ;2009

My 570 vve R

NG
Thi Lozl 55:0n 85 Gf The Boaved
Vb,

ya V4

/A 27 p P20 8 2L,

/

ez Bosed s 2474@4&__@_«4,2%&?4

. / ]
ﬁiﬁmﬁ_}'&%ﬁﬂ '

IV.  Injuries:

If you sustained injuries related to the events alleged above, describe them and state what medical
treatment, if any, you required and regeived. N 7,y B "/ )
/ ' ‘

)’
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V. Relief:
State what you want the Court to do for you and the amount of monetary compensation, if any, you are

seeking, and the basis for such compensation. L2 , Y4 .,
Tp b relapa M&M@Lﬁz

Z]0¢] 5 far W/‘/;af Lor & Mo %/’ﬁ o=,
&4_742% M/////

T/ 1] 15 np possidle 72bs /&////ﬂsz
AMMT/ To b¢ ///Mvz// Iy 770 Lalol

I declare under penalty of perjury that the foregoing is true and correct.

Signed thisé day of ﬁ%ﬂm _Q7

Signature of Plaiptif
Mailing Address

New 1/eh//( 2%
| (O p L
Telephone Number 7/ ?/ /4 P25 ) 3P3L
Fax Number (if you have one) 77 G~ §R25 - 303 £

Note: All plaintiffs named in the caption of the complaint must date and sign the complaint. Prisoners
must also provide their inmate numbers, present place of confinement, and address.

For Prisoners:

I declare under penalty of perjury that on this day of , 20, I am delivering
this complaint to prison authorities to be mailed to the Pro Se Office of the United States District Court for

the Southern District of New York.

Signature of Plaintiff:

Inmate Number
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: ! OV’C/eV ;0 S/’?@W Cavs .
S € C9-02- D¢
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‘AN EMERGENCY ORDER TO SHOW CAUSE with TRO
VENUE. COMMON VENUE

FEDERAL QUESTION
1,2, 3,4, 5, ETC

ACTION FOR EMPLOYMENT DISCRIMINATION, UNLAWFUL
PRACTICE.

TITLE VII.
ACTION UNDER § 42 U.S.C FRCP (3)
UNLAUFUL EMPLOYMENT ACTION; PROVISION 28

QUESTION ARISING UNDER § 26 U.S.C. 1331 1391 (V) CIVIL
ACTION.

VIOLATION OF CONSTITUTIONAL RIGHTS

ENTRAPTMENT

CONTENT :

An urgent petition for an Emergency Order To Show Cause with a
Temporary Restraining Order (TRO) to delay the Primary
Democratic Elections for Mayor of September 15, 2009; and
compensation for damages to the campaign. y

Mr. Steven Richman, the Board of Elections General Counsel
have got my candidacy out of the ballot, illegally for more than a
month; causing a lot’s of damages to it. 1 - 3pages

‘—'-.

2-Letter to the commissioners August 24, 2ﬁ09; about the state law,
that made the whole case illegal. 6215.6 (a)' and (b).

3~ Motion for Disclosures. The whole case was started late, according
to Rules. | ‘

/-Conspiracy at the New York City Board of Elections 1 -5
1 74



5’R‘edress of Grievance 1-5 ‘é)’ 4@0710’, »Ddﬁl

EXHIBITS

Exhibit —1, It shows the list of candidate, where my name was
showing for six days.

Exhibit -2 - 2A; The letter used by Mr. Richman, to initiate his
attack against my candidacy, It bear the same date of the
candidate list. He initiated his illegal attack, with prejudice, as
soon as he saw my name appeared in the list.

Exhibit -3 - 3A; The amended Cover sheegand the original one, in
compliance with the law, that were timely filed; with the ID Number
as it was provided by the Board’s employee ( 795 ) and as it appear
in the candidate list ( exhibit -1)

Exhibit —4; The letter sent by Mr. Richman, illegally announcing that
he removed me from the ballot. It is signedly an UNKNOWN
COMMISSIONER ( Diana ) which name does not appear among the
commissioners or staff, as you can check in top of the page.

Exhibit - 5, The ROLL CALL of the commissioners decision where
the.granted me the return to the ballot; 3 (yes) One (no and
six abstention, a winning.

But. Mr. Richman is refusing to recognize the commissioners
decision keeping me out of the ballot for more than a month

Exhibit - 6, A copy of the front page of the Order To Show Cause,
served to the Board; It shows the date of serving ( stamp to the
right ) Togeths Ml xhibit 6, show that the case was initiated timely
at the NYS Supreme Court; the law allow three days.

Exhibit - 7 - 7F, The wrong and non final decision of the Special
Referee, Howard Levanthal,; dismissing the case as “ untimely ”
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The papers were served to 'defendants and the court, within the
three business day of limitation.

Exhibit - 8, The final Decision of judge Edward Lehner; an invalid
decision, | was not told about the second hearing,

I got the referee decision two days latter, showing that 1 was at
the court that date, and the told me nothing, and | was in the same
chamber, of judge Lehner, which was borrowed by the referee..

As you can see, the original judge assigned was Judge Bherry
Klein Hettler, | don’t even know why they changed the judge.

Exhibit - 9, shows a copy of the NYS Election Law, that issupposed
to stop all this legal brawling and litigation; the law said that they
can not take me out ot the ballot because any failure abou't
Identification Number; but, the Board of Elections is refusing to
recognize The New York State Election Law.

Exhibit 10, Proff of service , the Board office faxed the redress of
grievance to the office of Mr. Mr. Fred Umane.

T T T T e

I e

/L _‘,l—;—"'m et
it 72277 0
=7 ik

2
s

Respecifully Sufgn:i?t‘téd-:‘
" Jose Adames
641 West 207 Street, 1A

(718 ) 825 -3030

Dated :sep??;zéer 04, 2009
New York, NY 10034
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New York 09 -(§1 - 2009

! An Urgent Petition !

For a Temporary Restraining Order ( TRO)
To Delay the Primary Elections of September 15, 2009; for at least a

month
From : Jose Adames Candidate for mayor
To:ithe Honorable judge of the Federal Court of Manhattan

Against : The Commissioners
New York City Board of Elections

Mr. Marcus Cederqvist
Executive Director
32 Broadway 7FI. New York, N.¥. 10004

Subject : Petitions of Jose Adames For Mayor
NY 000796

Dear Sirs;

On July 21, 2009, Mr. Steven Richman, The General
Counsel; initiated an illegal process against my petition, based ol a
supposed failure on Identification Number; inducing the Board of
Elections and the NYS Supreme Court, to mistakes to a virtual
crime against my petition, looking to invalidate them, because of a
supposed failure on Identification Number.

Added in here is a copy of the :

Election Law 6215.6 CONSTRUCTION OF RULES: SUSBSTANTIAL
COMPLIANCE
which said:
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(@) weeneeens © Technical defects shall be disregard where there has
been substantial compliance “ .........

There was substantial compliance.

and :

(b)) Failure to obtain an identification number or to inscribe an
identification number on one or more petitions...... shall not render
such petition invalid ..cu.. |
There was no objections to my petitions. Not even legal reason to
invalidate the petitions.

According to the above, the attacks to my petition initiated by
Mr. Richman, was illegal and vicious, causing a lot of damages to
my campaign.

After the positive decision from the commissioners, on August
3, 2009; Exhibit A. He have arbitrarily and illegally, keeping my
candidacy out of the ballot, already for more than a month; making
me expend a lot of money in court; but most of all keeping my
campaign frozen without having any reason whatsoever, except for
his prejudice and discrimination; supposedly because of a new rule
of his invention.

The result is a clear one, of 3 votes ( Yes ) against one ( No)
and 6 abstention. He have other opinion, like a child that refuse to
loose.

He have no case, but, he continue disobeying the
commissioners decision; but, most of all; inducing them no to
listen to me.

The commissioners keep violating all my constitutional rights,
my Freedom of Speech, my rights to run for office; violating the law
and his own rules, and making mockery of me and all the people
that comes with me, to their hearings. Already five hearings,
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g or reconsidering the

While showing no intention to listenin
toward the Primary

case; and while a full campaign is taking place,
Elections of Sept_ember 15, 2009.

Wherefore, from all of the above, and the evidences submi&ed; we
respectfully move this court for an order to restore the candidacy of Jose
Adames to the ballot for the Primary Elections of September 15, 2005.

They have caused us, a lot of Damages, in many different
ways, for which were claiming the following compensations:

1. The Frozen of the campaign for a full month, with all the related
damages due to unnecessary work, anguish, tension, etc. $ 50, 000.00

2. Forloosing the \//dep VOTEF GUide e $ 150, 000-00

3. For loosing the second debate at NY-1 News - - - — $§ 450.000.00

w The Voler Guide MAGAZINE- — — ~~§ 500.000-00

And as much as the court consider just and proper | -
: e £
Respectfully submitted; 2 ¢ i
o "7 /Zose Adames
Dated : Seplember 2009 |
New York. NY 10034 641 West 207 Street, 1A
ew York ' New York, N.Y. 10034
(718 ) 825 - 3030
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New York:0§ -24 - 2009
To: The Commissioners

New York City Board of Elections
By : Mr. Marcus Cederqvist
Executive Director

32 Broadway 7Fi. New York, N,Y. 10004

Subject : Petitions of Jose Adames For Mayor
NY 000796
Dear Sirs;

On July 21, 2009, Mr. Steven Richman, The General
Counsel; initiated a process against my petition, because of a

| Wd g 9Ny 6t

0g 09
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supposed failure on Identification Number; inducingl the Board and
the Court to a virtual crime against my petition, to invalidate them,

because of the supposed failure.

Added in here is a copy of the Election Law 6215.6 which said:
(A) cneenenen

“ Technical defects shall be disregard where there has
been substantial compliance “ ......

and :
( b ) Failure to obtain an identification number or to inscribe an
identification number on one or more petitions...... shall not render
such petition invalid .......

According to the above, the case initiated by Mr. Richman,
was illegal and vicious, causing a lot of damages to my campaign.

By this way, I’m respectfully requesting that my candidacy be

restore immediately to the baliot, to avoid further d

am
)

Sincerely,

P.0.Box 22 Inwood Sta. N.Y. 100034

(718 ) 825 - 3036
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JOSE ADAMES INDEX.
PETITIONER MOTION FOR
Vs. DISCLOSSURE
N.Y.C.BOARD OF ELECTION
RESPONDENT

X

3101. ARTICLE 31. DISCLOUSURE.
R.3120. Discovery and Productions of documents...
DESIGNATION PETITIONS RULES

D. ETERMINATION; CURES

PURSUANT 6-134(2) OF THE ELECTION LAW
DI.  Within two (2) business days of the receipt of a
petition, the board will review the petition to determine
whether the petition complies with the cover sheet and

biding requierements of these Rules.

81
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The petitions were filed on July 16, 2009; and the Board's
General Counsel, Mr. Steven Richman, send his letter of
determination to cure on July 21, 2009; five days latter; it was
completely out of time; failing to .his own Rules.

Because of the previous and all the issuess raised at -the
OSC, we respectfully move this court to dismiss the entire
prejudice action of the Board's General Counsel.

1. To and order to restore Jose Adames to the ballot for the
Primary of September 2009.
2. To cover all court expenses, and further relief as the court
consider just and proper.
Dated : 5S¢ yfess 2009
New York, N.Y.

Respectfully Submitted:

Jose Adames

641 West. 207 St. 1A N.Y. N.Y. 10034

(718 ) 825 - 3036



Conspiracy at the New York City Board of Elections.

The Rules B. ldentiﬁcation Numbers ( ID ); From The Designating Petitions
Rules; B1, said: “ No one is require to apply for a petition volume identiﬁcation '
number before filing any petition volume ”.

Further down, B5, said : ..." The Board will assign a petltlon volume ID, at
the time the petition volume i is f led *. Exhibit -C

As the rules allow, | filed my petitions to run for New York Clty mayor with a
separate Cover Sheet, w:thout the ID.

But, the Board's General Counsel, Mr. Steven Richman, decided not to
follow the rules, but, to play his own game.

in 2005, Mr. Richman, in a very prejudice and malicious way, got somebody
to challenge my petitions and did got me out of the ballot, because of a very
frivoulous claim: (“ one " number was written with ink instead of printing ), the
objector never showed in court to substantiate his objections; but, | was never
allowed to return to the ballot.

As appeared, this year, Mr. Richman didn't got an objector, and decided to
take me out of the ballot by himself.

The cover Sheet, as is called, is part of the volume, but, is mandated, to
be filed separated from the volume; both together conform The Petition.

Mr. Richman decided to put the ID,” only ” in the volume, but, notin the

'83



Lert Sheet; sending me a letter saying that, the ID, number does not appear
in the Covert Sheet, and gave me Three days to cure.

Knowing the malicious action from the pass from Mr. Richman; | traveled
to the Board, and got as ID number from the Petitions room, the ID No. 796 the
~ individual encharged of receiving the copies orders, got the number from the
_ Acomputer after | gave him my name. |

F urther down, | went to the Candidate Unit, and the clerk confirmed the
number, Mr. mC/LJl //dﬁfi‘t'e said the ID number number is 796, after he
again checked in the computer. The number is the samé as appear i'n. the
: candldate list, that | got from them, Exhibit -F; then, | porceed to write the
number in the Amended Covert Sheet, and filed at the Board Exhlblt-D
together with a copy of the ongmal Cover Sheet, as sugested in some part of
the Rules. Exhibit-E

But, the bad intention of Mr. Richman, were clear; he is using his positon
to sell political favors to others; and on July 27, he send me the letter Exhibit-G,
saying that | was out of the ballot, because of a supposed non compliance.

The letter has a problem by itself, and it is that, it was signed by a
supposed commissioner that, do not appear in the list of commissioners, the
first name look like “ Diana " but, there is no name like that, in the list of
commissioners. Nothing that started with the letter “ D " as shown in the heading

of the letter.

z 84



As appeared, Mr. Richman got his own private commissioner to get his
letters signed.

I forgot to mention this at the Commissioners hearing, because | virtually

had to jump from my seat, in order to be heard.

Mr. Richman, who is encharged with the calendar call, apparently didn
even mcluded me, in the calendar. Atthe end and after collectmg all his

papers, he said “ Commnsssoners that was the last case in city wide matters "

and statrted to get up to leave.

If 1 don't get up, quick: l'twould have been the end, without calling me.

As appear not even the commlsssoners got a copy of the calendar, desplte
that; atthe begmnmg of the section, | requested for a copy of the calendar.
Knowing that Mr. Richman used the same trick, to hide my case, among

many other lllegalmes

- There was not calendar available and the section started without one; in a

perfect fashion for the “ malice game ” of Mr. Richman, to take place. He was

the only one knowing the calendar.

| remember that the Board used to hand out a copies of the hearings
calendar, but, as he did it in 2005, this year, the calendar was hided.

After the commissioners accepted to look at my case, he didn't even asked

for excuse.

The commissioner took a look at the evidences that | brought,
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Supposedsedly Mr. Richman himself, forgot his own, after some argument, the

Case was posponed for the afternoon, because, they wanted to to check my

petitions.

in the afternoon, the case didn't started until the petitions were found; as ;t

look, the commissioners wanted to take a look a them, with the mtent:on to see

if they colud find something else that could dlsquallfy me.

They check the petitons, but, nothing was found and the presudent in a

rebutal said “ | guess we have to submitted to the vote, and called by

aclamation; one by one; where the big majority vurtually said “1” | din't heard

anybody saymg “no " » appeared unanimous.

But, supposedly, Mr. Richman got confused with the count, and requested

to call for a vote agam but he asked the president Mr. F red Umane, to do it by

the rol; and he hlmself started calling the commissioners names.

- This time, six commissioners in a row, changed and answered

“ abstain ” one said “no ” | didn't heared the president vote. Neither | heared the

eighth vote.

The fact was that, at second call, six commissioners abstain, it just mean

that when called personally, one by one: under Mr. Richman prssure, maybe

they didn't want to contradict Mr. Richman's conspiracy; in the bottom, there

was a“yes” that they previously sounded, one by one.

Wherefore, form all of the above, and the evidences submitted: we
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respectfully move this court for an order to restore the candidacy of Jose

Adames to the ballot for the Primary Elections of September 15, 2009

7
Respectfully '-‘"‘”1"‘7'4""': =

1’74/4’/ 5? 7////4/;, 02007
/1/6//; ook, WY 12057

/ Jose Adames
P.0.Box 22 Inwood Station
New York, N.Y. 10034
(646) 3747753
(718) 825 - 3036

87



Mr. Frederic Umane

Commissioner

Board Of Elections of the City of New York
Executive Office, 42 Broadway

New York, NY 10004-1609

Dear Mr. Umane Co rracted Eﬁ;ﬁ‘?
Amendment 1{1791]
Redress of Grievance

Dear Sir:

Thank you for allowing me to bring through this venue Mr. José Adames Tapia case for

the re evaluation of the facts in his application to be admitted in the NYC Board Of

~ Election Ballot Petition aimed to include Mr. Adames Tapia for public service employee
.candidate for Mayor of the City of New York.

By right, the Board of Election voted in his favor during the BOE hearing of Monday

August 3'd, 2009 as the enclosed document from the BOE attests, and later on,was

unlawfully removed by a member of the Board named Steven Richman according to Mr.

Adames testimony. ‘ ' . ' '

The illegitimate removal of his candidacy from the ballot by a Board member has kept
Mr. Adames out of the race for a whole month bringing hardship to his candidacy.

I attended the hearing at 42 Broadway, Board Of Election on August 25th,2009 and was
appalled at the mockery and blatant abridgement of the civil and constitutional rights of
a citizen of this great Nation like Mr. Adames and his long time companion and
prestigious community leader and author Mrs. Nilda Resach, where they fruitlessly

“attempted to speak in a public assembly of the people, with the intent to claim his legal
right to enter in a lawful race; with the objective to be a public servant of the people of
the State of New York.

The propriety and virtuosity of a body of law to watch for the honorability and fairness of
the election process, one of the most sacred pillars of our democratic system was
prostituted, dishonored and debased because the man that claims his duly act is from the
Country of Santo Domingo.

In affirmation to Mr. Adames candidacy, Mr. José Adames Tapia, I allege and state, that
to the best of my knowledge, and in accordance to the enclosed evidence, that
substantiate his testimonies and allegations, he has not defaulted in any way the Board Of
Elections of the City of New York proceedings, rules and Laws that policy the Mayor’s
candidacy, while members from this honorable Board, meanwhile provided fallacies and
innuendo during all this duly claim.
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After a careful consideration of the facts, and documents, I base my contention and
petition for your reconsideration, whe : at least had a good will during this political
‘massacre”, on the Constitution of the United States of America and the NY State Board

of Election Law.

A. Article [V, Section 1. Full Faith and credit shall be given in each State to the

public Acts, Records, and judicial proceedings of every other State. And the Congress

may by general Laws prescribe the Manner in which such Acts, Records, and proceeding
shall be proved, and the effect thereof.

Section 2 [1] The citizen of each State shall be entitled to all pnv11eges and Immumtles of

Citizens in the several States

B.  Articles in addition to, and amendment of, the constitutidn of the United States of

America, proposed by Congress, and ratified by the legislatures of the several states
pursuant to the fifth Article of the original Constitution.

1. Amendment 1 [1791] Congress shall make no law respectmg an
establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble and to petition the Government for a redress of
grievances. : :

2. Amendment XIV [1868]

Section: 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside.

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
ay person of life, liberty or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the laws.

C. New York state Board of Elections Rules, Regulations and Law
New York State §6215.6 .proceeding and
§ 6215.Notice to Cure C % 62-/5. 7

The issue:
Mr. Adames complied with New York State §6215 6 Section (a)

(b).proceeding.
Why the BOE sent a Notice to Cure Section §6215. 7-134(2) alleging a violation of New
York State §6215.6 Section (a) (b) of the Election Law when he did complied with those

rules.

The question:
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Is that notice to Cure according to §6215.7 Section 6-134(2) of the Election Law
wrongfully mailed to Mr. Adames, a human err; an act of ignorance of the Law, a
misinterpretation of the Law, or an attempt to intentionally deprive and abridge Mr.
Adames’s civil and constitutional rights; or is an elaborated entrapment defecting the
process of law by corrupt and fraudulent. means to make him stumble on default and
untimeliness, therefore delaying his entrance to the race as a candidate to public office
official.?

By right it is his constitutional privilege and opportunity as citizen to exercise his
constitutional rights to speech and to assemble and pursuit the right to happiness and to
run for public office if he comphes w1th the appropriate requn'ed legal statutes
accordingly.

Is this Notice to Cure an intentional act to force him to waste his time and resources to
enter the race for Mayor defending himself, by dumping him into the labyrinth of the law
to purposely delay his entering in the race so he cannot make it on time?

Is it an act of bigotry because he is of different cultural background?
Is this a misconception of the timing and, interpretation of the law’Why the Board of
Election lawyers - alleged fallacy? : :

Evidence:

Herewith I present my allegations and affirmations with substantiation of evidence that
prove that Mr. Adames complied with the BOE Law and requirements and that this
Honorable Body that you preside should vacate your opposition against Mr. Adames and
restore him to the Ballot according to the afore mentioned jurisprudence, facts and
evidence..

1. Filed a Candidacy Petition on : July 16,2009

2. On July 2ist A Notice to Cure was issued by the Board of Election claiming
no compliance of New York State BOE Law §6215.6 Section (a) (b)
claiming that he did not file an identification Number(s) on the cover Sheet.

Even when he did not have to comply with an identification number
according to BOE Law and he did not fault in that rule according to the BOE
Law by providing such n umber ; Rule §6215.6, (b), he timely complied with
the Notice to Cure within the three days request( E&HIBIT C).

The Law 6215-6 (a) (b) Construction of rules: substantial compliance

(a) Except as specifically set forth herein, these rules shall
be liberally construed and technical defects shall be
disregard for there has been substantial compliance and
where strict construction is not required for the
prevention of fraud.

(b) The failure to obtain an identification number or
inscribe an identification number on one or more
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petitions or petition volumes, shall not render any
such petition or petition volumes invalid

Notice that the letter to Cure is issued on the 21% of july,2009 and that he
complied personally as requested on July 23" 2009 .(Stamped by the Board Of
Election —attesting that the Cure was received on July 23792009 at 9:09 a.m. )

On Monday, August 3™ The BOE voted in favor of Mr. Adames inclusion in the
Ballot as follows: .
3 in favor

1 against

6 abstentions

(Exhibit D)

On the 3" of August, an affirmative voting by the BOE in favor of Mr. Adames
‘was ignored b}f member of the BOE, Mr. Steven Richman, and like a loose .
cannon, removed Mr. Adames from the Ballot in an arbitrary and illegal manner
in defiance of the Board’s decision and the Law. '

The next day, Mr. Adames inquired about the matter and was informed by the
Campaign Finance Board on August 4™ that Mr. Adames was excluded from the
Ballot. : ‘

On August 5ht, (see Exhibit E.) Mr. Adames presented his objection to the
Supreme Court within the legal time limit of three days according to the status of
limitation, with an O.S.C. where the Board of election presented a unlawful oral
argument alleging that Mr. Adames petition to the Supreme Court was untimely
when the BOE Law requires 3 days to present any appeal from the BOE to the
Court of Jurisdiction. (Exhibit E) shows that the O.S.C. requesting to Vacate Mr.
Steven Richman decision to remove Mr. Adames as candidate for Mayor was
filed within the 3 days limit.

It is not understandable why the Court errs so grievously against the rule of Law
except that the BOE lawyers misconstrued the facts and dates and rules of Law
alleging a fallacy in front of a referee of the Court therefore bringing irreparable
damages to the credentials and reputation of Mr. Adames. Later on, this “decision
of untimely appeal “was ratified by a Judge that apparently took for granted the
refereesdecision without inquiring the BOE Law and ignoring the enclosed
evidence submitted to him.

This travesty of Law can still be rectified by your careful reconsideration of the
enclosed facts.

It seams to me that the invalidated Ballot Petition was an act of defiance of the
Law § 62156 (b) and BOE Law and a breach of civil and constitutional laws,
as welt 45 AvAbusg oF Fowed,

Let the people decide if they want Mr. Adames Tapia as a Mayor, let him be and
fulfill his American dream because by right , he is entitled to be in that Ballot.
To alter the facts in order to judge and condemn is unlawful.
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It is the right of the People to judge and select, and vote, because ultimately, this
is a Government of the People, for the People and by the People, as Mr. Lincoln
so very well pronounced in the Gettysburg Address.

I am respectfully requesting that you grant this petition of reconsideration,
because you have the jurisdiction to do s0; and to restore Mr. Jos€ Adames to the

Ballot Petition.

Is not better to let him be in his sacred quest as the Lord commands than to breach
the law?

Let the people decide. It is the people who have also been dispossessed of the
right to choose and elect and to be exposed to what Mr. Adames has the right to

say for the commonwealth of the many. The people and the€onstitution have also '

been desecrated with this contempt of the Law that Mr. Adames has endured for
so long.

Therefore, in the event that you do not respond within the next 72 hours upon
delivery of this letter, Mr. José Adames Tapia does not have any other remedy at
law than to proceed with an Order to Show Cause, T.R.O and Law Suit in the
‘Federal Court, Southern District of Manhattan against the City of New York for

' irreparable damages and abridgement to his constitutional and civil rights.

Today, August the 26, 2009

Truly,

Leon@

P.O. Box 1909 Canal Street Sta. New York, N.Y 10013-0881
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BOARD OF ELECTIONS | THE CONTEST LIST o
IN THE CITY OF NEW YORK' N

_ . , _.. _uzamém_mozosmo%.omzmmgm
.vm_z._.m_ub,mo_u. . , ‘ . _
7/21/2009 4:59:25PM £ x \\Q QWN New York Democraiic Party

__umﬁ # | 08:@ nv : _ Name ’ . Taa&mm

Mayor - Citywide

. Bm 4 2 Jose Adames | 641 West 207 Street 1 A New York, NY 10034
Tony Avella 154-28 24th ><m1c.m Whitestone, NY 11357
Aw;m\_ﬁ Jimmy McMillan 1996 Nostrand Ave Brooklyn, NY 11210
693 Roland Rogers 423 West 146 Street 7A New York, NY 10031
A.ma William C Thompson Jr. 4 106 West 121 Street New York, NY | 10027

Citywide

Advocate -

s

181 Bill de Blasio 442 11 St maozé_ NY 11215

101 Eric N Gioia : 39-41 49 Street Sunnyside, NY 11104
Mark Green 43 East 19 Street New York, NY 10010
Norman Siegel 115 Central Park West 8L New York, NY 10026

Imtiaz S Syed 7211 13th Avenue Brooklyn, NY 11228



FREDERIC M. UMANE MARCUS CEDERQVIST

41 West 207 Street #1A -
' zew york, New York 10034

PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
AN ) SAVPEL BOARD OF ELECTIONS
) HACHER N
NANCY xg;&?é’* g THE CITY OF NEW YORK ~
JP. SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHVAN
oy MAS NEW YORK, NY 10004-1609 GENERAL COUNSEL
Gﬁ%?m !S.SS'SJ‘IJ’P (212) 487-5300 Tel: (212) 487-5338
COMMISSIONERS www.vote.nyc.ny.us Fax: (212) 487-5342
' E-Mail:
srichman@boe.nyc.ny.us
‘ . July 21,2009
£ 4. 2
Jose Adames Y/ . ‘

Candidate’'s Name: Jose Adames
Party: Democratc

Office: Mayor of the City of New York

Dear Sir:

Please be advised that your cover sheet fails to comply with the New York
State Board of Elections Regulations, 9NYCRR §6215, or this Board’s Rules for
‘Designating/Opportunity to Ballot Petitions adopted on March 24, 2009, for the

following reason(s):

No cover sheet filed.

Cover sheet attached to petition.

Name of Party omitted from cover sheet.

Number of volumes omitted from cover sheet.
Number of volumes filed doesn’t agree with claimed
identification numbers on cover sheet.

No identification number(s) claimed on cover sheet.

Incorrect identification number(s) on cover sheet.

13
PN~

- - 8. Cover sheet omits statement claiming valid signatures in
petition. '
~ 9. . Candidate name omitted from cover sheet.

~ 10. Candidate address omitted from cover sheet.
~ 11.  Office and/or district omitted from cover sheet.
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16.

This defect may be cured within three business days of the date of this letter |

12.
13.
14.
15.

Amended cover sheet is not certified. E 7‘/ /é/ f 'ZA

County committee schedule omitted.

County committee schedule does not conform to regulations.
Some candidates for county committee have no page numbers

on the schedule. Those candidates are removed unless the defect
is cured. ' : ’

Other:

by the filing of an amended cover sheet. Amended cover sheets must be filed in
person only at the Executive Office, 32 Broadway, 7th Floor, Borough of
Manhattan, New York.

~ Failure to ﬁle the amended cover sheet within the three day' period shall be
a FATAL DEFECT. :

Rev. 6/30/09 SHR

Very Truly Yours,

THEC
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AMENDED COVER SHEET

" “Total Number of Volumes in Petition ......... { _
. Identification NUMDErS .........cceveeurerenens 7 ?é .

. The petition contams the number or in excess of the num ber, of valid slgnatures requlred by the
: Electlon Law.™

' Contact Person to Correct Déficiencies:
Name: S
Residence (plesse.prind
Address: - é‘// WQf 207 5};(5% ﬁt‘/ﬁ
 Mew r K MY S0 34

 eonn b n3 2 - 7B e U G- G 25 303

t hereby authorize that notice of any determination made by the Board of Elections be transmitted
to the person named above:

Adlorre,

© Candidate ongent : o ’ ' -

b0b Y EZ NN
3
3
\

“This is to certify that | am aGthorized to ﬂle this amended cover sheet.”

J&se A/M

& . Signature




COVER SHEET 2./ / /-34

/" Candidates Names  Public Office

“Mayor of the City

.
[

Total Number of Volumes In Petition A4 'Voh.1 '7? (/ |

identlﬂca_tlon Numbers .....

The petition contains the number, or in excess of the number, ofalid signatiires
required by the Election Law.

‘Contact Person to Correct Deficlencies :

Name : Jose Adames
Residence: 641 West 207 Street # 1A
New York, N.Y. 10034

e o S ——e et vn

prone 718 8253096 pay, (748) 825-3038

Candidate / Contact person : :TO 85 Aab mes

A l,’/*——m - .

aan 40 ALI0 LN
%s%'%ﬁ%‘éwa 4708709
e ESEL



FREDERIC M. UMANE

MARCUS CEDERQVIST

PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C.” POLANCO ADMINISTRATIVE MANAGER
JAMES . SAMPEL BOARD OF ELECTIONS
NANCY MOTTOLA-SCHACHER THE CITY Oll': NEW YORK
NAOMI C. SILIE
JP. SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN
GREGORY C. SOUMAS NEW YORK, NY 100041609 GENERAL COUNSEL
JUDITH D. STUPP (212) 487-6300 Tel: (212) 487-5338
COMMISSIONERS www.vote.nyc.ny.us Fax: (212) 487-5342
E-Mail:”
srichman@boe.nyc.ny.us
L //é/f?—
July 27, 2009
Jose Adames

(Candidate/Contact Person
Dear Sir:

The Commissioners of Elections (or duly constituted committee thereof),
pursuant to the provisions of Rule D6 of the Board's Designating Petition Rules for the
September 15, 2009 Primary Election, at a meeting held on July 23, 2009, determined
that the following will not appear on the ballot for the September 15, 2009 Primary
Election since the Amended Cover Sheet filed did not comply with the New York
State Election Law and/or the Rules of the Board of Elections, in that:

the petition volume identification numbér claimed on the amended cover sheet is
not a valid identification number.

NAME OFFICE/POSITION PARTY
[ Jose Adames [ Mayor of the City of New York | Demacratic
Very Truly Yours,

Revised 6/30/09 SHR



EXTREME RACISM
EVERYBODY SAY, THE YES, WON

" THE CONTROI.LED BOARD OF ELECTIONS  sAIDNO
ROLL CALL Fxf 475

Monday, August 3, 2009
SPEC. #: qu Urnnne ~ ‘S““uop

MOTION‘ O \}P*CMc C.S. Covamillere |

COMMISSIONER

- AR

Pres. Umane NO ABSTAIN

Sec. Dent YES NO ( ABSTAIN )

Araujo YES NO
Polanco YES NO
Sampel YES ‘NO
Schacher - YES NO
Silie NO
Sipp NO
Soumas ABSTAIN
>Tuee (Yes ABSTAIN
TOTAL:
% 4. 6

ADAMES,CANDIDATE FOR MAYOR,

THE ONLY HISPANIC CANDIDATE FOR MAYOR g9
STILL NOT IN THE BALLOT



~{Pr‘int in black ink all areas in bold letters. Other spaces are for Court use.}

: At 1LA.S. Part of the Supreme
Court of the State of New York, held
in and for the County of New York, at

%, ///,é / f’ é | the Courthouse, thereof,60 Centre

Street, New York, N.Y., onthe

day of , 200
} o AHERRY KLEN
PRESENT: HON: BHERRY ¥LEIN B
. ‘ Justice of the Supreme Court
e X% . Index Number
i the Matter of the Application of o
ffill in name(s)] Petitioner(s) ORDER TO SHOW CAUSE ’
, - against - ' : _ . IN SPECIAL PROCEEDING
1B z5
. . (e
= - aZm
G M
——s | ==8E
A . |\ o fm
- . . : ] . ) ";;:‘\
fill in name(s)] ' Respondent(s) : o :13'3‘3,
' ' ' X D
5%
=

90
. Upon reading and filing the petition(s) of Jpse - e

[your name(s)], sworm to on ﬁ_liﬁ//g; 7L /7’ , 200
[date Verified Petition notarized] and upon the exhibits attached to the petition,
[Iden'tiﬁzEthBits below. List additional Exhibits on separaj?ge.]
¢ ) ~y A iy . . r
ExhibitA- /D T4 & L g a M/ ///&z.//'/ HE /5L o?7 Ly pr27 Z/1€
: : o~ ' _ 7
Popgd el Eleelspen s T2 K e /) . pul Bf
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" Letthe respo'hdent(s)'show cause at I.A:S; Part____ ,Room ____ of this
Court, to be held at the Courthouse, 60 Centre Street, New York, N.Y.,onthe ____ day of
, 200 , at o'clock in the noon or as soon as the parties

to this proceeding may be heard why an order should not be made, providing the following reljef:
‘[‘bn'e"ﬂy describe what you arg asking the Court to do] 779 e slnre 2 -Q,ﬂE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 83R

In the Matter of the Application of
Index No. 111228/2009

JOSE ADAMES,
Petitioner,
- against - - Seq. 001
NYC BOARD OF ELECTIONS, REFEREE’S REPORT
Respondent.

By oral direction of Hon. Edward Lehner, IAS Part 19, dated August 10, 2009, the issues
raised in this proceeding to restore petitioner, Jose Adames, to the ballot for the Democratic
Party primary election to be held on September 15, 2009 for the public office of Mayor of the

City of New York, , were referred to the undersigned Special Referee to hear and report with

recommendations.

The matter came before the undersigned on August 10, 2009. Petitioner appeared pro se.

Respondent appeared by counsel as follows:

Petitioner, pro se

Jose Adames,
641 West 207" Street apt. 1A
New York, NY 10034

Tel. No. 718-825-3036
646-374-7753

Respondent (Board of Elections)

Stephen Kitzinger, Esq.
NYC Law Dept.

100 Church St. Room 2126
New York, NY 10007-2601
212-788-0849
Skitzinger@law.nyc.gov

Steven Richman, Esq.
NYC Board of Elections
32 Broadway, 7" Floor
New York, NY 10004-1609
212-487-5338
Srichman@boe.nyc.ny.us

Ex%lélf“?ﬁ 102
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Petitioner submitted his Verified Petition and the exhibits thereto, and orally argued his
contentions on the record. Respondent’s counsel did not submit any papers, but orally argued in
opposition thereto.

Election Law § 16-116 requires that a special proceeding under this article shall be heard
upon a verified petition and such oral or written proof as may be offered, and upon such notice
to such officers, persons or committees as the court or justice shall direct, and shall be summarily
determined (Emphasis added).

Election Law § 16-102 (2) requires, in relevant part, that “[a] proceeding with respect to a
petition shall be instituted within fourteen days after the last day to file the petition, or within
three business days after the officer or board with whom or which such petition was filed, makes
a determination of invalidity with respect to such petition, whichever is later ....” Pursuant to this
year’s election calendar, the last date to commence a judicial proceeding with respect to a
designating petition was Thursday, July 30, 2009. This proceeding was commenced by the filing
of an Order to Show Cause (OSC), signed by Hon. Sherry Klein Heitler, Ex Parte Part, on

August 6, 2009, and Verified Petition, dated August 6, 2009. The OSC was returnable on

August 10, 2009.

By letter dated July 21, 2009, the Board notified petitioner that his cover sheet failed to
comply with its rules and regulations for the following reason:

No identification number(s) claimed on cover sheet.

The letter further stated that: “Failure to file an amended cover sheet within the three day
period shall be a FATAL DEFECT.” On July 23, 2009 (i.e., within the three-day period),

petitioner filed an amended cover sheet, bearing Identification Number 796, which number had

2 Fxﬁ’/»é,/; 28
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been assigned by the Board to his designating petitions. By letter dated July 27, 2009, the

Commissioners of the Board determined that petitioner’s amended cover sheet did not comply
with the New York State Election Law and/or Rules of the Board of Elections, in that:

the petition volume identification number claimed on the amended cover sheet is not a valid
identification number.

Petitioner sought reargument or reconsideration by the Board. On Monday, August 3,
2009, on a motion to vacate the determination, the commissioners voted Yes 3; No 1; Abstain 6. It
appears that under respondent’s rules, a majority vote of al/ of the Commissioners (not merely of
those voting) is required in order to vacate a determination. Therefore, the determination
disallowing petitioner’s designating petitions based upon the alleged noncompliance of the cover
sheet stood. As previously noted, this proceeding was commenced on August 6, 2009.

Based upon the oral arguments by respondent’s counsel, it appears that the alleged
deficiency in the petition volume identification number placed on petitioner’s amended cover
sheet was that it was only three digits long and failed to identify the county where filed, i.e. New
York County. Respondent’s counsel argued that theoretically there could be up to five volumes
beafiné the petition identification nurﬁber 796, one for each borough, and, in fact, there was
-another cover sheet number 796 filed in Queens County, QN0-00796, assigned to Daniel Dromm,

a candidate seeking the nomination by the Working Families Party for the office of member of the

City Council- 25™ CD.
As a noted commentator has written:
'The Board of Elections may disquality a candidacy if the error is

material, and the candidate will have to ask a court for relief.
Obviously, extreme care should be taken by the candidates when

3 Exfi 7
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submitting the Cover Sheet and/or the Amended Cover Sheet.

Jerry H. Goldfeder, Goldfeder’s Modern Election Law at 44 et seq. [1% ed 2007] [emphasis added])

In Magelaner v Park, (32 AD3d 487 [2™ Dept 2006]), the Appellate Division, Second

Department, held as follows:

Terence Y. Park's amended cover sheet was in substantial
compliance with the Election Law and the rules promulgated by
the Board of Elections of the City of New York (hereinafter the
Board) and presented no danger of fraud or confusion either to the
Board or to the voters (see Election Law § 6-134[10]; 9 NYCRR
6215.6[a]; Matter of Pearse v New York City Board of Elections,
10 AD3d 461, 462; Matter of Siems v. Lite, 307 A.D.2d 1016;
Matter of Most v. Walker, 297 A.D.2d 356, 357; Matter of Jonas v.
Black, 104 A.D.2d 466, affd 63 N.Y.2d 685). As a result, the
Supreme Court erred in granting the petition to invalidate the
designating petition (see 9 NYCRR 6215.7[d] ) and in denying the
petition to validate the designating petition (see Matter of Pearse v
New York City Bd. of Elections, 10 AD3d at 462).

In the absence of relevant Appellate Division, First Department, authority, this court must
follow the determination of the Appellate Division, Second Department (People v Shakur,
215AD2d 184, 185 [1* Dept 1995]).

A strict adherence to the amended cover sheet rules would run afoul of the spirit behind
the .Election Reform Act of 1992, to “make it easier for alternative candidates to emerge, so that
voters have a wider choice from which to select” (Governor’s Mem. of Approval, 1992
McKinney’s Session Laws of N.Y., at 2877). As Professor Goldfeder noted:

In both 1992 and 1996, the Legislature determined to undo the
draconian effect that the Election Law, and its strict judicial
constructions, had had in unfairly eliminating candidates from
securing a place on the ballot. By eliminating a myriad of
techuicalities that have long been used to invalidate petitions and .

signatures for reasons having nothing to do with whether a signatory
of a petition was qualified to do so, this legislation will help ensure

* o F /(/ /él'Z{.D
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that all our citizens have a fair opportunity to obtain access to the
ballot. ... By making the process of running for elective office easier
and fairer, we honor that tenet and return government to the people.

(Governor’s Mem. of Approval, 1996 McKinney’s Session Laws of N.Y., at 1939).
Applying the foregoing to the instant proceeding, I find that petitioner’s amended cover

sheet was in substantial compliance with respondent’s rules and that there was no danger of fraud

or confusion either to the Board or to the voters, and that the Board’s hypertechnical application

of its rules to petitioner’s amended cover sheet is precisely the type of conduct which the Election

Reform Acts of 1992 1nd 1996 intended to prevent.

However, it has long been the law that a mere request for reconsideration of an adverse

decision and the denial thereof, does not extend the statute of limitations (Davis v Kingsbury, 27

NY2d 567 [1970]; Howard G. Leventhal, 1 Byer’s Civil Motions § 8:28 at 125 [2™ rev ed 2006]).

Respondent preserved and orally made a motion to dismiss the petition on the ground that this

proceeding was not commenced in a timely manner. Respondent has met its burden of proof as to

the merit of its affirmative defense (CPLR 404 [a]). The fact that petitioner is appearing pro se
does not entitle him to greater right than any other litigant and such appearance may not be used to
deﬁri;'e defendants of the same righté enjoyed by other defendants (Roundtree v. Singh, 143
AD2d 995, 996 [2d Dept 1988]).

Accordingly, it is my recommendation that the court grant respondent’s motion to dismiss
this proceeding on the ground that it is untimely, and that the application of petitioner to be placed
on the ballot for the Democratic Party primary election to be held on September 15, 2009 for the

public office of Mayor of the City of New York, be denied, and (hat the court confiiim the

Referee’s report, and that judgment be entered accordingly.

Fihid L E
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This shall constitute the decision, report and recommendation of the Special Referee.

DATED: August 10, 2009 Respectfully submitted,
o 7

Howard G. Leventhal,
Special Referee
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§6215.6 Construction of rules;: substantial compliance

(a) Except as specifically set forth herein, these rules shall be liberally construed and
technical defects shall be disregarded where there has been substantial compliance and where a
strict construction is not required for the prevention of fraud. ——
(b) The failure to obtain an identification number or inscribe an identification number
on one or more petitions or petition volumes shall not render any such petition or petition volume
invalid{ The officer or Board receiving such petition or petition volume shall assign identification

numbers to such petition or petition volumes, shall inscribe the identification number upon the

petition or volume, and shall record the identification number of such petition or volume. In such
instances, the person or persons submitting the petition or petition volume for filing shall be
deemed to be the applicant for the identification number, or in the event the persons submitting the
petition or petition volume, cannot be identified, the candidates named on the petition or petition
volume shall be deemed to be the applicant or applicants.

§6215.7 Determinations; cures pursuant to Section 6-134(2) of the m_moﬁmos

Law

(a) Within two (2) business days of the receipt of the petition, the Board with whom suc¢h
petition was filed shall review the petition to determine whether the petition complies with the cover
sheet and binding requirements of these regulations. Such review shall be limited to matters
apparent on the face of the documents. Such review, and such determination, shall be without
prejudice to the determination by the Board of objections and specifications of objections filed
pursuant to the provisions of the Election Law. ¥

(b) In the event that, upon the review conducted pursuant to paragraph (a) above, the
Board determines that a petition does not comply with these regulations, the Board shall forthwith
notify the candidate or candidates named on the petition of its determination and the reasons

therefor. EXhbil-7
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ij-ml‘"{)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK ?’[.7/

X

BROTHER T. WILLIAMS BEY, NIYYIRRAH EL,
LINCOLN SALMON, JUAN ANTONIO MARTINEZ,
SR, S. JUAN ANTONIO MARTINEZ, JR., SONYA
SIMMONS, JOYCE NIX, et al., NOTICE OF MOTION

Plaintifts, 09 CV 7560 (DLC)

- against -

THE COMMISSIONERS OF ELECTIONS
CONSTITUTING THE BOARD OF ELECTIONS IN
THE CITY OF NEW YORK,

Defendants.

X

PLEASE TAKE NOTICE, that upon the Defendant’s Memorandum of Law in
Support of Its Motion to Dismiss the Complaint, and all othér pleadings and proceedings herein,
defendant Board of Elections in the City of New York, will move this Court on a date and time
to be designated by the Court, before the Honorable Denise Cote, United States District Judge, at
the United States Courthouse for the Southern District of New York, 500 Pearl Street, New
York, New York 10007, for an order pursuant to Rule 12(b)(1) and (6) of the Federal Rules of
Civil Procedure, dismissing the complaint and for such other relief as the Court deems just and

proper.
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NOTICE TO PRO SE LITIGANT WHO
OPPOSES A RULE 12 MOTION SUPPORTED
BY MATTERS OUTSIDE THE PLEADINGS

The defendant in this case has moved to dismiss for judgment on the pleadings
pursuant to Rule 12(b) or 12(c) of the Federal Rules of Civil Procedure and has submitted
additional written materials. This means that the defendant has asked the court to decide this
case without a trial, based on these written materials. You are warned that the Court may treat
this motion as a motion for summary judgment under Rule 56 of the Federal Rules of Civil
Procedure. For this reason, THE CLAIMS YOU ASSERT IN YOUR COMPLAINT MAY BE
DISMISSED WITHOUT A TRIAL IF YOU DO NOT RESPOND TO THIS MOTION by filing
sworn affidavits and other papers as required by Rule 56(¢). An affidavit is a sworn statement of
fact based on personal knowledge that would be admissible in evidence at trial. The full text of
Rule 56 of the Federal Rules of Civil Procedure is attached.

In short, Rule 56 provides that you may NOT oppose the defendant’s motion
simply by relying upon the allegations in your complaint. Rather, you must submit evidence,
such as witness statements or documents, countering the facts asserted by the defendant and
raising issues of fact for trial. Any witness statements must be in the form of affidavits. You
may submit your own affidavit and/or the affidavit of others. You may submit affidavits that
were prepared specifically in response to defendant’s motion.

If you do not respond to the motion on time with affidavits or documentary
evidence contradicting the facts asserted by the defendant, the court may accept defendant’s
factual assertions as true. Judgment may then be entered in defendant’s favor without a trial.

If you have any questions, you may direct them to the Pro Se Office.
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Dated:

Case 1:09-cv-07560-DLC  Document5  Filed 09/02/2009 Page 3 of 7

New York, New York
September 2, 2009

MICHAEL A. CARDOZO
Corporation Counsel of the
City of New York
Attorney for Defendant Board of
Elections in the City of New York
100 Church Street, Room 2-126
New York, New York 10007
(212) 788-0849

e-mail: SKitzing@law.nyc.gov

By:  s/Stephen Kitzinger

Stephen Kitzinger
Assistant Corporation Counsel
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'EXHIBIT A
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FEDERAL RULES OF CIVIL PROCEDURE
RULE 56. Summary Judgment

(a) By a Claiming Party. A party claiming relief may move, with or without supporting
affidavits, for summary judgment on all or part of the claim. The motion may be filed at any
time after:

(1) 20 days have passed from commencement of the action; or
(2) the opposing party serves a motion for summary judgment.

(b) For Defending Party. A party against whom relief is sought may move at any time, with or
without supporting affidavits, for summary judgment on all or part of the claim.

(c) Serving the Motion; Proceedings. The motion must be served at least 10 days before the
day set for the hearing. An opposing party may serve opposing affidavits before the hearing
day. The judgment sought should be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgment as a matter of law.

(d) Case Not Fully Adjudicated on Motion.

(1) Establishing Facts. If summary judgment is not rendered on the whole action, the court
should, to the extent practicable, determine what material facts are not genuinely at issue.
The court should so determine by examining the pleadings and evidence before it and by
interrogating the attorneys. It should then issue an order specifying what facts--including
items of damages or other relief--are not genuinely at issue. The facts so specified must be
treated as established in the action.

(2) Establishing Liability. An interlocutory summary judgment may be rendered on liability
alone, even if there is a genuine issue on the amount of damages.

(e) Affidavits; Further Testimony.

(1) In General. A supporting or opposing affidavit must be made on personal knowledge, set
out facts that would be admissible in evidence, and show that the affiant is competent to
testify on the matters stated. If a paper or part of a paper is referred to in an affidavit, a sworn
or certified copy must be attached to or served with the affidavit. The court may permit an
affidavit to be supplemented or opposed by depositions, answers to interrogatories, or
additional affidavits.

(2) Opposing Party's Obligation to Respond. When a motion for summary judgment is
properly made and supported, an opposing party may not rely merely on allegations or
denials in its own pleading; rather, its response must--by affidavits or as otherwise provided
in this rule--set out specific facts showing a genuine issue for trial. If the opposing party does
not so respond, summary judgment should, if appropriate, be entered against that party.
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(f) When Affidavits are Unavailable. If a party opposing the motion shows by affidavit that,
for specified reasons, it cannot present facts essential to justify its opposition, the court may:

(1) deny the motion;

(2) order a continuance to enable affidavits to be obtained, depositions to be taken, or other
discovery to be undertaken; or

(3) issue any other just order.

(g) Affidavit Submitted in Bad Faith. If satisfied that an affidavit under this rule is submitted
in bad faith or solely for delay, the court must order the submitting party to pay the other party
the reasonable expenses, including attorney's fees, it incurred as a result. An offending party or
attorney may also be held in contempt.
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was caused to be served on the party listed below by first-class mail, postage prepaid, on

CERTIFICATE OF SERVICE

I, Stephen Kitzinger, hereby certify that a copy of the attached Notice of Motion

September 2, 2009.

Dated:

Brother T. Williams-Bey
¢/0 305 E. 170" Street
Bronx, New York 10456

Niyyarrah El
1685 University Avenue, #3D
Bronx, New York 10453

Juan Antonio Martinez, Sr.
Juan Antonio Martinez, Jr.
1000 Freeman Avenue
Bronx, New York 10459

New York, New York
September 2, 2009

s/Stephen Kitzinger

Filed 09/02/2009 Page 7 of 7

STEPHEN KITZINGER
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X

BROTHER T. WILLIAMS BEY, NIYYIRRAH EL,

LINCOLN SALMON, JUAN ANTONIO MARTINEZ, DECLARATION OF
SR., S. JUAN ANTONIO MARTINEZ, JR., SONYA STEPHEN KITZINGER IN

SIMMONS, JOYCE NIX, et al., SUPPORT OF
: DEFENDANTS’ MOTION TO
Plaintiffs, DISMISS THE COMPLAINT

- against - 09 CV 7560 (DLC)

THE COMMISSIONERS OF ELECTIONS
CONSTITUTING THE BOARD OF ELECTIONS IN
THE CITY OF NEW YORK,

Defendants.

X

STEPHEN KITZINGER, pursuant to 28 U.S.C. § 1746, declares under penalty
of perjury, that:

1. I am an Assistant Corporation Counsel in the office of Michael A.
Cardozo, Corporation Counsel of the City of New York, attorney for defendant Board of
Elections in the City of New York (the “Board”). As such, I am familiar with the facts of this
case.

2. I submit this declaration in support of the Board’s motion, pursuant to
Rule 12 of the Federal Rules of Civil Procedure, to dismiss the complaint. The complaint should
be dismissed because: (1) he has not alleged a federal claim that gives this Court jurisdiction; (2)
the state-law claims are time-barred, were actually unsuccessfully litigated by the putative
candidates, and the plaintiffs herein have no standing to pursue such claims; (3) in the event that
the Court were to construe the Complaint as asserting a claim under the Due Process Clause of

the Fourteenth Amendment to the Constitution of the United States (the “Fourteenth
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Amendment”), such a claim is barred by the vSecond Circuit’s opinion and order in Rivera-
Powell v. New York City Bd. of Elec., 470 F.3d 458 (2d Cir. 2006); and (4) the Board, in
removing the putative candidates’ names from the ballot was acting in accordance and
complying with propertly issued orders of the Supreme Court of the State of New York.

3. Attached hereto as Exhibit A is a true and correct copy of the Orders of
the New York State Courts, the Supreme Court, the Supreme Court, Appellate Division, and the
Court of Appeals, relating to the proceedings to validate/invalidate putative candidate Israel

Martinez’s petition.

Dated: New York, New York
September 2, 2009

s/Stephen Kitzinger

STEPHEN KITZINGER
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Stephen Kitzinger in Support of Defendant’s Motion to Dismiss the Complaint was caused to be

served on the party listed below by first-class mail, postage prepaid, on September 2, 2009.

Dated:

CERTIFICATE OF SERVICE

I, Stephen Kitzinger, hereby certify that a copy of the attached Declaration of

Brother T. Williams-Bey
c/o 305 E. 170™ Street
Bronx, New York 10456

Niyyarrah El
1685 University Avenue, #3D
Bronx, New York 10453

Juan Antonio Martinez, Sr.
Juan Antonio Martinez, Jr.

1000 Freeman Avenue
Bronx, New York 10459

New York, New York
September 2, 2009

s/Stephen Kitzinger

Filed 09/02/2009 Page 3 of 3

STEPHEN KITZINGER
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF THE BRONX

In the Matter of the Application of

Israel Martinez, as the aggrieved candidate for the
public office of Council Member from the 17"
Council District, Bronx County,

Petitioner,
-against-

Frederic M. Umane, Julie Dent, Jose Miguel Araujo,
Juan Carles Polance, James J. Sampel, Nancy Mottola-
Schacher, Naomi C. Silie, J. P. Sipp, Gregory €. Soumas,
and Judith D. Stupp, being the Commissioners of the
Board of Election in the City of New York,

~and-

Grisela Laraja, Objector, and any other not made public
by the Board of Elections in the City of New York,

Respondents,

For an Order declaring VALID the vomination
Petitions of Israel Martinez Filed with respondent
Board of Election in the City of New York designating
the petitioner as candidate for the office of Council
Member, 17" District of Bronx County, Election te

be held on September 15, 2009.

In the Matter of the Application of

Grisela Lajara, As Objector,

Petitioner,
~against-
Israel Martinez as candidate for Council Member
From the 17" Council Distriet and Egidio Sementilli as

the candidate’s Contact person; AND

Frederic M. Umane, Julie Dent, Jose Miguel Araujo, Juan
Carlos Polanco, James J. Sampel, Nancy Mottola-Schacher,

Index No. 260454/69

Index No. 260441/09

123



Case 1:09-cv-07560-DLC  Document 6-3  Filed 09/02/2009 Page 2 of 5

Naomi C. Silie, J. P. Sipp, Gregory C. Soumas, and
Judith D. Stupp, Being the Commissioners of the Board of
Elections, lu the Citv of New York,

Respondents,

For an order invalidating and declaring null and void
certain designating petitions filed with the Board of
Elections purporting to designate the within named
Candidates for Pablic Office and/or Party Positions
from Bronx County to be voted upon in the Demoeratic
Primary Election o be held on September 15, 2009 and
enjoining the New York City Board of Elections from
placing the Respondent candidates’ name on the
official ballot and veting machines for satd Democratic
Primary Election.

!l()"\ ROBERT €a ‘sl l%k LD:

i the primary clection proceedings now belore this Court, israel Martinez seeks to
vahdate the designating petiion {iled on his behall as a candidate {or the publiic office of
Merber of the City Council from ithe 177 Councilmanic Distriet in the Democratic
Primary to be held on September 152009, In the companion proceeding. objector
Grisela Lajara seeks (o invalidate the designating petition filed on behalf of Mr. Martinez.
The Special Referee has filed his report. and the Court has heard oral argument by
counsel for the parties.

The Referee’s Report indicates that candidate Martinez had filed 2,031 signatures
on his designating petitions. After the review by the Board of Elections of the

specification of objections. a total of 1.119 signatures were found to be invalid, with 912

remaining valid signatures. Lell {or review and deternmination by the Court were 16
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alleged forgeries and 316 alleged dissimilar signatures. The number of vaiid signatures
required for placement on the ballot is 900,
I. Line-by-Line Determinations

An extensive line-by-line review of the Martinez designating petition was
conducted by the Special Referees in these matters. Based upon a reading of the
Referce s report, if is clear that this review had been severely hampered by the lailure of
the petitioner-candidate to submit a proper and timely bill of particulars in accordance
with the Election Rules of this Court. The Referee reported that the candidate delayed in
filing his bill and had submitted three or four separate, and delicient, versions before
filing a final bill. which was somewhat in compliance. on the {inal day of the hearing.
This Court notes that petitioner Martinez is an experienced candidate and frequent party
to }z.&dicia% proceedings in election matiers in the Supreme Court. The constant paticrn of
delay in the submission of his bill of particulars is simply inexcusable. The candidate is
cautioned that such obstructive and dilatory tactics will not be tolerated m future
proceedings.

After the line-by-line considerations on both the invalidating and the validating
proceedings. the Referee found that the Martinez designating petition had 812 valid
remaining signatures. The Court now confirms the Referee’s findings and
recommendations as to these rulings.

In reaching the above deierminations, the Referee was presented with disputed

ed
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issues as to certain subscribing witnesses. These issues will he discussed below.
hiscrepancy in Address of Subscribing Witnesses

Certain sheets of the designating petition had been invalidated on the basis that the
address listed for the subscribing witness was not the address listed on that individual’s
voter registration record. 1t was the position of the candidate’s counsel that the addresses
fisted were, in fact, the actual addresses of the subscribing witnesses at the time the
statements of witness had been completed. 11 was thus argued that the statements. in
fisting current addresses, were mn compliance with §6-132(2) of the Election Law which
provides that the statement of witness must rectie the following words: I now reside at
................... (restdence address).”

The Court finds the above argument to be lacking in merit, This Court 1s mindful
of cases which have sustained the validity of a statement of witness which set {orth an
address for the witness which differed from the imdividual’s registration record. (See, for
example. In re McManus. 286 AD2d 855 (47 Dept. 2001), Iv den 96 NY2d 718 {20011)
In McManus, the subscribing witness had been in the process of moving during the period
i which signatures were being obtained. and the witness had provided his new address
on some sheets of the designating petition as a current address, before he had actually
moved. The Appellate Division upheld the validity of those sheets with an incorrect
address. on the basis that there was no implication of fraud.

This Court notes that MceManus and cases with similar holdings, in which the

126



Case 1:09-cv-07560-DLC  Document 6-3  Filed 09/02/2009 Page 5 of 5

validity ol a petition sheet was upheld despite a discrepancy with the individual’s address
on the registration records. are distinguishable from the matters now before this Court. In
that line of cases, the individuals in question either appeared to testify, or some form of
evidentiary prool was submitted, to establish the reasons for the discrepancies in the
addresses. As to the Martinez designating petitions. there was no admissible proot and no
testimony to establish the contentions made by counsel as to the subscribing witnesses
current addresses. An assertion by counsel does not constitute admissible evidence
(McGuire v Gamache, 5 NY3d 444 {20051,

In view ol the iatlure of the petitioner-candidate o offer any proot for the
consideration of the Court on the issue of the incorrect addresses, the Court upholds the
rulings of the Referee invalidating those sheets.

Alterations in the Subseribing Wiiness Statements of the Candidate

Upon the review of the sheets of the designating petition which had been
witnessed by candidate Israel Martinez, the Referce was presented with numerous
instances of uninitialed alterations in his statement of wiiness, The majority of these
alterations related to the altered first name of the candidate. His first name, israel. was,
on various sheets, first misspelied as “Isreal” and was then changed, without an mmtialing.
Counsel for the petitioner-candidate argues that this was stmply a mere correction and not

an alteration. The Referee found these sheets to be invalid. in view of an uninitialed

alteration. The Releree also found a variety ot other. uninitialed. alterations in the

[

127



Case 1:09-cv-07560-DLC  Document 6-4  Filed 09/02/2009 Page 1 of 7

candidate’s statements of witness to be invahd.

Upon review of the Referee’s report and after consideration of the oral arguments
presented, this Court confirms the Referee’s findings and rulings on these uninitialed
alterations, Again. no competent proof or testimony was presented to the Referee or to
this Court in support of the petitioner-candidate’s contentions. Surely the candidate
himself could be held to a minimum standard of correctly spelling his own first name in
the statement of witness. The alterations in question lead to an inference that another
person filled in this information in the statement of witness. Pursuant to §6-134(9) of the
Flection Law. a person other than the subscribing witness may insert the information
required by the statement of witness, provided that all the subscribing witness information
is inserted either betore the witness signs the statement or in the presence of the
subscribing witness.

Although the Flection Law thus permits another individual to insert information.
including the printed name of the witness. in the statement of witness, this Court rules
that any alteration in that statement must either be initialed or explained by testimony or
other competent proof. Indeed, §6-134(10) states that the provisions of that section shall
be liberally construed. not inconsistent with substantial compliance with that section and
the prevention of fraud. The Court of Appeals in McGuire v. Gamache, supra, reiterated
that the statement of witness has long been recognized as “essential to the integrity of the

petition process.” The Court continued that it has consistently held that alteration of that

6
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statement which is unexplained and uninitialed will result in the mvalidation of that sheet,
even if the alterations “resulted in the manifestation of correct information.” (n the
matters now before this Court, it is not an onerous burden on the pettioner-candidate to
require some reasonable explanation for the alierations in issue. Indeed. the candidate
was present throughout the vast majority of the hearing and couid easily ?my‘c testified on
his own behaif.
it Sym%l Sheet

Counsel tor the candidate asserts that the specifications of objections as filed by
the respondent-objector are defective for the fzilure o file a symboi sheet, or a sheet of
abbreviations. to indicate the specitic nature of the objection being raised. 1t was
established that the objector had not {iled a separate svmbol sheet with the specilications.

Pursuant 1o §6-134(2) of the Election Law. the Board of Flecuons s empowered (o
make rules in reference to objections and speciiications of objections 1o a designating
petition. In accordance with this statute, the Board of Elections in the City of New York
promulgated designating petition rules for the September 2009 Primary Election. Rule
H6 sets forth some 36 abbreviations which are found acceptable by the Board 1o assert
specific objections. This rule further states: ~Objectors may use other abbreviations or
symbols as long as they are clearly delined in the specification.”

There is no provision in the above rule which requires a separate symbol or

H

abbreviation sheet 1f the objectors are simply utilizing the {ist of abbreviations deemed
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acceptable by the Board. As noted above. the obiector had not filed a separate symbol or
abbreviation sheetl. However. there has been no proof submitted by the petitioner-
candidate that the objector had used any symbols or abbreviations which were not on the
iist promulgated by the Board. In light of the above. the Court finds the petitioner-
candidaie’s argument on this issue to be lacking in merit. and insuificient to warrant the
nuilitication of the specifications ol objections.
111, Challenge to the Work Product of the Candidate

Counsel for the petitioner to mvalidate moved to strike the entire work product of
{’%3(; candidate in his capacity as subscribing witness. based upon the number of dissimilar
signatures which had been ruled mvalid on his sheets. In orz;} argument. counsel
indicated that 23 instances of dissimilar signatures had been found on those sheets. In the
absence of any testimony as to this issue. the Court finds no adequate basis for the
invalidation of all designating sheets witnessed by candidate Marunez.
iv. Challenge to the Address of the Objector

I'he petitioner-candidate has asserted a challenge to the standing of Griscla Lajara
to act as an objector as he claims that Ms. Lajara does not reside at the address listed on
her registration record. 1he petitioner-candidate argues that if the objector does not
reside at that address. the specifications of objections would be rendered null and void,
thereby resulting in his designating petition standing uncontested and with sufficient

A

signatures 1o secure placement of his name on the Primary ballot. The Referee heard
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testimony from several witnesses on this issue and concluded that the candidate had not
offered sufficient evidence to rebut the presumption of residence established by the voter
registration record of the objector. The Court confirms the Referee’s report as to this
issue, for the reasons set forth below.
The registration record for the objector, Grisela Lajara, lists her address as
415 East 54" Street, apartment 7, Bronx, New York. This record dates back w 1993,
Counsel for candidate Martinez asserted that there is no apartment number 7 at this
address, and presented an envelope, addressed to Lajara, Grisela, at that address. at
apartment 7. which had been mailed and then returned, marked “returned to sender” by
the Postal Service. A representative from the managing agent for the building at 415 East
154" Sireet was called by counsel for the candidate. This witness testified that he was
familiar with this building and stated that there was no apartment number 7. This wiiness
indicated that he has not seen Grisela Lajara and that her name does not appear on the
tenant income certification for that apartment 18. The lease renewal for apartment B 1s
in the name of Guillerma Lajara. He conceded that he does not know how many tenants
live in this building and could not provide the names ol any tenants who reside there.
Counsel for the objector called a representative from the sponsor for the building
under an HPD program. This witness explained that the building had undergone
extensive renovations which had been completed in 2008. She noted that after

completion the numbers for the apartments had been re-designated, and the previous

9
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apartment 7 was designated as apartment 183, The witness stated that the Lajaras are
listed on the fease, but that her office does not maintain any occupancy records.

Counsel tor candidate Martinez had asked the Referee to direct the production ot
the objecior Lajara so that her testimony could be faken on the issue of her residence.

[ he Relferee declined this request. as he found that the petitioner-candidate had failed o
make a sutlicient showing o warrant such a dircction. Counsel for candidate Martinez
then purportediy made attempts 1o serve subpocenas to efiectuate the appearance of the
objector. 1tis evident that proper proot of service of such attempted services was never
submitted to the Referce.

Upon review of the Referee’s Report and the atfidavits of service of the order to
show cause in the procecding 1o validate, the Court has learned that the petitoner in that
case made attempted service ng}(};’k objector Lajara at both apartments 7 and 183 at 413
izast 134" Street. 1t is clear then, that at the very start of this proceeding. the petitioner-
candidate was aware of the connection between the previously numbered apartment 7 and
the current designation of 18, Accordingly, when the Petitioner-candidate asserted that
there was no apartment 7 at the building i 1ssue. he presented a parual truth to the Court
and had improperly concealed his full knowledge of the matter.

In hight of the above. the Court {inds that the petitioner-candidate had an
insuflicient basis at the very start of the proceedings 1o challenge mn fegitimate fashion the

restdence address of the objector. I election matiers, the party who challenges the

10
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residency of a candidate has the burden of proof (o establish that claim by clear and

convincing evidence (Hoslev, Jr. v. Curry, 85 NY2d 447 {19951). This Court finds the
challenge to the residency of a candidate to be analogous to the situation in these matters,
where the residency of an objector is in1ssue. The Court finds that candidate Martinez
has failed (0 meet that burden. The registration record maintained by the Board of
[lections is entitled to a presumption of regularity. The candidate failed to submit
sufficient proof to establish that Ms. Lajara does not reside at the address listed thereon.
The witnesses from the managing agent and from the sponsor each possessed no real
knowledee as to who actually resides at that building, and particularly in apartiment [B.
While the name of Grisela Lajara does not appear on the records maintained by the
managing agent or the sponsor. it is not the function of this Court. particularly within the
context of an election proceeding. to conduct an investigation as to who 1s officially
authorized (o live in the units in that building.

The counsel for candidate Martinez also failed to demonstrate that any proper
subpoena had been served upon the objector. In view of this failure of proof. this Court
draws no negalive inference from the objector’s non-appearance at the hearing.

V. Summary

The Referee’s Report is hereby confirmed in its entirety. The Martinez

designating petition is found to have 812 remaining valid signatures, which 1s insufficient

for placement of his name on the ballot in the Primary election. The Court has denied the
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challenge by the candidate to the standing of the objector. Accordingly, the petitton to
validate is denied, and that proceeding is dismissed. The petition to invalidate is granted.
and the Board of Flections is hereby directed to remove the name ot Israel Martinez from

the ballot in the Primary election to be held on September 15, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>