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. Marcus Cederqvist
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b) Possible Runoff Election on September 29, 2009

c) Special Election — 38" Assembly District

. Steven H. Richman

a) 38" Assembly District — Queens

Rosanna Rahmouni

a) Exception Reports

. John Ward
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For Your Information

Undervote Warning Message
Comments on HAVA Amended State Implementation Plan
NYS Board of Elections Weekly Status Report for the Week of August 7, 2009
through August 13, 2009
Queens Election Proceeding Decision — Index No. 20446/2009
Queens Election Proceeding Decision — Index No. 20287/09
Farouk Samaroo, against, Governor David A. Paterson, The Board of Elections in
the City of New York, Andrew Cuomo, The Attorney General of the State of New
York
Mireille P. Leroy vs. Board of Elections in the City of New York — Index No. 21141/09
New York City Campaign Finance Board
Department of Justice Pre-Clearance of Submissions Numbered 2009-NY-01 (as
amended), 2009-BX-01, 2009-BX-02 and 2009 BX-04

o John P. Smyth as Objector and Dierdre A. Feerick as Aggrieved Candidate, against,
David J. Rosasco and The Board of Elections of the City of New York

e Stephanie Zgaljic, against, The New York City Board of Elections — Index No.
21023/09

e Ruben Wills, against, Allan W. Jennings, Jr. and The Board of Elections of the City
of New York — Index No. 20446/2009

e Marc C. Leavitt, against, Robert Schwartz and The Board of Elections in the City of
New York — Index No. 20287/09
Jimmy McMillian, against, New York City Board of Elections — 08-CV-3679 (CBA)
Jimmy McMillian, against, New York City Board of Elections - 09-CV-3383 (CBA)
Jumaane D. Williams, against, The Board of Elections in the City of New York and
Erlene J. King

e Adrian M. Straker, against, The Board of Elections in the City New York, Bernard
Holloway, Objector and Martin E. Connor, Objector’s Contact Person — Index No.
700033/09

e Barbara N. Taylor, against, City of New York Board of Elections, State of New York
Board of Elections, and Commissioners of Elections Constitutin% The Board of
Elections, Hon. Velmannette Montgomery, Candidate for the 18™ State Senate —
Index No. 700023-08

e Martin Connor, Jr., against, Salim Ejaz and The Board of Elections in the City of
New York — Index No. 19992/09

e Salim Ejaz, against, Martin O’Connor, Jr. and Board of Elections in the City of New
York — Index No. 20960/09

e Mirelle P. Leroy, against, Board of Elections in the City of New York — Index No.
21141/09

e James Wu, against, Yen S. Chou and The Board of Elections in the City of New
York — Index No. 20007/09

e James Wu, against, The Board of Elections in the City of New York and Jesus B.
Sosa, Chi Pu Ping, Steven Greene and Yichi Wang — Index No. 20008/09

e James Wu, against, Shao Zheng Zeng, Tichi Wang and Jesus B. Sosa and The
Board of Elections in the City of New York — Index No. 20297/2009
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e Jesus B. Sosa and Chi Pu Peng, against, The Board of Elections in the City of New
York and James Wu — Index No. 19630/09

e Yen S. Chou, against, The Board of Elections in the City of New York, Steve
Greene, Max Hong, Xinfang He and Howard Hicks — Index No. 19632/09

e Mirelle P. Leroy, against, Board of Elections in the City of New York — Index No.
21141/09

Jose Adames, against, NYC Board of Elections — Index No. 111228/2009
Letter to Steven H. Richman from Governor David A. Paterson
Eugene Myrick, against, Caliph T. Mathis II, et. al. — Index No. 700027/09

New Items of Interest

e The Daily News: War vet battles gov in fight over Assembly seat
e The Daily News: Pol puts punch into Council campaign



Steven H. Richman Cbmﬁlk

From: ROBERT BREHM [RBREHM®@elections.state.ny.us]

Sent: Friday, August 14, 2009 4:27 PM ‘A
To: Steven H. Richman Non
Subject: AD38 i

>,

38th AD Special

Election Procl... .
here it is



STATE OF NEW YORK
PETER J. KIERNAN

COUNSEL TO THE GOVERNOR

DAVID A. PATERSON
GOVERNOR

August 14, 2009

Stanley L. Zalen, Co-Executive Director ‘ =
Todd D. Valentine, Co-Executive Director E =
New York State Board of Elections s ~ES
40 Steuben Street D Zes,
Albany, New York 12207-2108 & Smad
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o 50=
S
£ =25
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Dear Messrs. Zalen and Valentine:
Enclosed please find a copy of a Proclamation executed by Governor Paterson on
date declaring a Special Election on September 15, 2009. This special election is necessary to fi
the vacancy in the 38" Assembly District in part of Queens County due to the resignation of the

Honorable Anthony Seminerio.

Please take the appropriate action required by your office with regard to this

Proclamation.

Thank you for your cooperation in this matter.
ery trulyxours, Z\-’\_/

Peter J. Kiernan
Counsel to the Governor

RECEIVED
AUG 14 2009

Enclosure
NYS Board of Elections

EXECUTIVE CHAMBER STATE CAPITOL.  ALBANY 12224
WWww.ny.gov



STATE OF NEW YORK

DAVID A. PATERSON PETER J. KIERNAN
GOVERNOR COUNSEL TO THE GOVERNOR

August 14, 2009

State of New York
A 4 2008
Lorraine Cortés-Vazquez UG 1420
Secretary of State Department of State
Department of State Secretary of State

41 State Street
- Albany, New York 12231

Dear Secretary Cortés-Vazquez:

Governor Paterson has directed that I transmit to you as, Secretary of State, the -
attached Proclamation executed by the Governor on this date calling Special Election for
September 15, 2009, to fill the following vacancy in the 38" Assembly District in part of Queens

- Cqunty‘due to the resignation of the Honorable Anthony Seminerio.

Please take the appropriate action required by your office with regard to this
Proclamation and provide certified copies of the Proclamation to the State Board of Elections so
that it may commence the administration of said election. I understand that you will return to
this office duplicate copies of the proclamation indicating receipt and filing by your office.

Thank you for your cooperation in this matter.

ery truly ydurs,

Peter J. Kiernan

Counsel to the Governor

Enclosure
) %E h Wd 1 9NV 60T
- EXECUTIVE CHAMBER STATE CAPITOL ALBANY 12224 .
www.ny.gov WHOA M3 40 ALl ERIR!
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State of New York

AUG 14 2009

Department of State
Secretary of State

PROCLAMATION

WHEREAS, a vacancy exists in the office of Member of Assembly from
the thirty-eighth Assembly District, Queens County, caused by the resignation of
Anthony Seminerio, Member of Assembly from the said District;

NOW, THEREFORE, I, David A. Paterson, Governor of the State of New
York, pursuant to Section 42 of the Public Officers Law, do hereby order and
proclaim that an election for Member of Assembly in the place and for the
unexpired term of the said Anthony Seminerio, Be' held in the thirty-eighth
Assembly District on the fifteenth day of September, two thousand nine, such

election to be conducted in the manner prescribed by law for election of New

York State Members of Assembly.

GIVEN under my hand and the Privy Seal
of the State this fourteenth of
August in the year two thousand

nine.

BY THE GOVERNOR L 4. P aZerntorn,

Lo bty

Secretary to the Governor
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Conn 115

CALENDAR FOR

CERTIFICATE OF NOMINATION Peton/
SEPTEMBER 15, 2009 SPECIAL ELECTION  ZTéM
MEMBER OF ASSEMBLY

38" ASSEMBLY DISTRICTS, QUEENS COUNTY

khkkhkhkkhkhkkkhhhkhkhhhkhkhhhhkdkhkdhhhhhhkhkhhhkhhhkkhhkhhkkhkdhhkhkhkhkdhhhkhkhkhkkhkkhkhhkhkhhhkhhhkkkhhhkhkkhkkdrhhkkd

Date of Proclamation..........ccccccemiiimmmmiinneemisnnsssssssssss s August 14, 2009
Last day to file Certificate of Nomination...........................9:00 AM-Midnight, August 24, 2009
FOR CERTIFICATES FILED ON: General Objections

Must Be Received By:*
Friday, August 14 ... s s s e Monday, August 17
Monday, AUGUSE 17 .......ccccccerimminmminsimes s s s s an Thursday, August 20
Tuesday, AugUSE 18 ........cccviiiimmii s e Friday, August 21
Wednesday, AUQUSE 19 ... s Monday, August 24
Thursday, AUGUSE 20 .........ccccmiimmmismmminnsmmss s —————- Monday, August 24
Friday, August 21 .........ccccmiiimmininsss s s Monday, August 24
Monday, August 24 ...........ccccccmimmemmmns s ———————————— Thursday, August 27
General Objections Filed On: Specifications Must be Received By:*
Monday, AUQUSE 17 ......ccccciiieiriiisiiss s s anes Monday, August 24
Thursday, AugUSE 20 ........ccccimmiiimmimmm e —————— Wednesday, August 26
Friday, August 21 ..o s Thursday, August 27
Monday, AuUQUSE 24 ..........ccciimmimmnni s Monday, August 31
Thursday, August 27 ..o Wednesday, September 2
Last day to file Certificate of Acceptance or Declination of Nomination ...................August 26
Last day to authorize NOMINAION.........ccccciiiininn s ———— August 28
Last day to fill vacancy caused by declination of nomination.................. yass mms ern ven mmnee August 28
Last day to authorize substitution..........c.cccevirrisiinsinnsnnn s ———— September 1
Last day to institute court proceedings regarding Certificate of Nomination.....10 days after

filing of Certificate
Last day to submit proof of service of Specifications......... The day after Specifications are filed

Board of Elections hearings on Certificate of Nominations at Executive Office, 42 Broadway,
6" Floor Hearing Room-TO BE DETERMINED AT THE COMMISSIONERS’ MEETING ON
AUGUST 18, 2009.

*Board of Elections is open for filing from 9 AM to 5 PM. The Board of Elections will remain open until Midnight
only if a specified filing date for objection(s)/ specification(s)/certificate(s) is the last day to file said objection(s)/
specification(s)/certificate(s).

For information, call the Board of Elections at 212-487-5300.

Issued By: The Board of Elections in the City of New York on August 14, 2009



Comm AT
CALENDAR FOR Orertion
INDEPENDENT NOMINATING PETITIONS
SEPTEMBER 15 2009 SPECIAL ELECTION ¥V

—
MEMBER OF ASSEMBLY
38" ASSEMBLY DISTRICT, QUEENS COUNTY

N . ek . stk
Date of Proclamation & First Day to circulate Petitions............coccciriiiiinnnnnnnnn, August 14, 2009
Last day to file petitions ..........ccccccriiiiiiinnnnnnn, 9 a.m. — Midnight, August 26, 2009
FOR PETITIONS FILED ON: General Objections Must

Be Received By:*

Friday, August 14 ..o s s ans Monday, August 17
Monday, AUQUSE 17 .....eeeiiiiiiiiincenmnseis e s s e Thursday, August 20
Tuesday, AUQUSTE 18 ......ccovriimmrrrr s s Friday, August 21
Wednesday, August 19 ... .. Monday, August 24
Thursday, AUQUSE 20 .........cccorieemrinscmrrmness s Monday, August 24
Friday, August 21 ... s - Monday, August 24
Monday, AugQuSE 24 ............cccrincmmminens s ——————————— Thursday, August 27

Tuesday, AUGUST 25... ... ... cce cie ce ser ne ves son sns san sen ses sns mn ss sen snn ves sen sne van ves mes Friday, August 28
Wednesday, AUGUSE 26 ... .........coces cenee vae van sre ss sn sas sns sns see e s e e s s MlONAay, August 31

General Objections Filed On: Specifications Must be

Received By:*
Monday, AUQUSE 17 ..o s s Monday, August 24
Thursday, August 20 ............cccrriemimnnnmmnmmn s ——————————— Wednesday, August 26
Friday, August 21 ...........ccccceerrnne eeeeNesssEEEEEEEESSSsssEEEEEESSEssEREEEEESERESSRRSRSSEEERSREsnns Thursday, August 27
Monday, August 24 ..o ———————————— Monday, August 31
Thursday, August 27 .........cccccrriiememminesmmsss s Wednesday, September 2

Friday, AUQUSE 28 ... ... ... cou ces cen can e ses can sae e srs sn san sen ses sns sne e e e e e 1HUTSAay, September 3
Monday, AUGUSE 31 ... ... oo vee cee e e rs e e e snn e e e s sn e e e e e e e e 1 UGSAAY, September 8

Last day to file Certificate of Acceptance or Declination of Nomination ..................... August 28
Last day to fill vacancy caused by Declination of Nomination.............cccecceiiiaenne August 31
Last day to institute court proceedings with regard to independent nominating petitions.........

September 2, 2009 or (3) three business days after hearing where petition is invalidated.
Last day to submit proof of service of Specifications........ The day after specifications are filed.

Board of Elections hearings on Independent Nominating Petitions at Executive Office,
42 Broadway, 6" Floor Hearing Room-TO BE DETERMINED AT THE COMMISSIONERS’
MEETING ON AUGUST 18. 2009.

*Board of Elections is open for filing from 9 AM to 5 PM. The Board of Elections will remain open until Midnight
only if a specified filing date for objection(s)/ specification(s)/certificate(s) is the last day to file said objection(s)/
specification(s)/certificate(s).

For information, call the Board of Elections at 212-4814-5300.
NOTE: The Independent Nominating Petition Rules for 2009 (Adopted 5/12/09 & Precleared by

the U.S. Attorney General on 14/8/09, per Section 5, Voting Rights Act) governs
Independent Nominating Petitions filed for this Election.

Issued By: The Board of Elections in the City of New York on August 14, 2009
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARAUJO
JUAN CARLOS “J.C." POLANCO
JAMES J. SAMPEL
NANCY MOTTOLA-SCHACHER
NAOMI C. SILIE
J.P. SIPP
GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

BOARD OF ELECTIONS

THE CITY OF NEW YORK

EXECUTIVE OFFICE, 32 BROADWAY

NEW YORK, NY 10004-1609
(212) 487-5300
www.vote.nyc.ny.us

DAT August 18, 2009
TO: Commissioners
FROM: John Ward

Finance Officer.
RE: Vacancies
1 Assistant General Counsel
2 Valerie Marshall Adm. Asst. N.Y.
3 Robert Helenius VMT Bklyn
4 Lisa Sattie Adm. Asst. S.l.
5 Steve Morena Clerk. * Qns
6 Roselie DeDomenico Clerk. Qns
7 Matthew FX Smith Adm Assoc Bklyn

Dem.
Rep .
Dem.

Rep.

Dem.
Rep .

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

JOHN J. WARD
FINANCE OFFICER

Inc. New.
$75,000
$39,440 $37,562
$27,818 $26.493
$39,440 $37,562
$27,111 $25,820
$27,111 $25,820
$46,878 $44 646

10



FYI

Marcus Cederqvist

From: NYS Election Operations [election_ops@elections.state.ny.us]
Sent: Monday, August 17, 2009 3:42 PM

Cc: ANNA SVIZZERO; JOSEPH BURNS

Subject: Undervote Warning Message

To All Commissioners

If you are planning on programing your own ballots for the upcoming Primary and General
Elections, please note that regulation 6209.2 A (8) has been amended to accept undervoted
ballots without a warning to the voter. Both vendors have been notified of this change and
will be programming ballots accordingly.

For ES&S counties, the undervote warning is a configuration setting in Election Ware and
this warning should not be set for the primary or general election. For Dominion counties,
the undervote warning is a change in the DCF file which is used in generating election
files (you will receive the updated file today), this new DCF file needs to be imported
into your EMS system.

Thanks

Bob Warren



Marcus Cedergvist

From: Steve Carbo [scarbo@demos.org]

Sent: Thursday, August 13, 2009 6:10 PM

To: STAN ZALEN; tvalentine@elections.state.ny.us

Cc: Margaret Fung; Esmeralda Simmons; Kathleen O'Keefe; Marcus Cederqvist; Christopher

Hilderbrant; Joan Silvestri; Ronald Hayduk; Thomas Ferrarese; Aimee Allaud; June O'Neill;
David Previte; Neal Rosenstein; Brad Williams; Helen Kiggins; Senator Addabbo; Anita Katz;
Sharon Shapiro; David Kogelman

Subject: Comments on HAVA Amended State Implementation Plan

Public Member Public Member
“omments on NYS ...omments on NYS ..
Stan, Todd,

Margaret Fung, Esmeralda Simmons, Ronald Hayduk, Neal Rosenstein, Brad Williams, Sharon
Shapiro, Aimee Allaud and I submit the attached comments to the New York State HAVA
Implementation Plan published in the Federal Register on July 17, 2009. We thank you for
welcoming our participation in the HAVA Task Force and adopting a number of the changes
that we had recommended, and hope that you will consider the additional improvements
suggested in our comments. I have also attached as an appendix our May 2009 comments to
the draft Plan then under discussion.

Steven Carbo
Demos

————— Original Message-----

From: STAN ZALEN [mailto:SZALENE@elections.state.ny.us]

Sent: Thursday, June 04, 2009 10:35 AM

To: Margaret Fung; Esmeralda Simmons; Kathleen O'Keefe; Marcus Cederqgvist; Christopher
Hilderbrant; Joan Silvestri; Steve Carbo; Ronald Hayduk; Thomas Ferrarese; Aimee Allaud;
June O'Neill; David Previte; Neal Rosenstein; Brad Williams; Helen Kiggins; Senator
Addabbo; Anita Katz; Sharon Shapiro

Cc: STAN ZALEN; David Kogelman

Subject: HAVA Amended State Implementation Plan

Dear Task Force Members:

Thank you very much for your great help. Your organization, level of preparation, and
interest was tremendously helpful and invigorating for myself and our staff. I understand
that the final product will not completely satisfy all of you, but I hope that you can see
and appreciate the many ideas and suggestions that were incorporated in the Plan, which is

attached. The Plan was sent yesterday to the Election Assistance Commission.

Again, I thank all of you for your hard work and for many of you who
took valuable time to make numerous trips to Albany.

Regards,

Stanley



Observations on New York State’s Amended
Help America Vote Act State Implementation Plan

These comments on New York State’s Amended Help America Vote Act (HAVA) State
Implementation Plan have been submitted by seven of the public members of the State’s
Implementation Task Force.

All our groups remain grateful for the opportunity to participate in the Task Force
process. The broad inclusion of representatives from the disability, language access,
academic and civic community demonstrated what we believe to be a genuine effort to
solicit the input from a diverse cross-section of the public and advocacy community in
New York State. We thank the State’s Chief Election Officer and convener of the Task
Force, Stanley Zalen, for our inclusion in this process, for his accessibility to Task Force
Members and his willingness to consider our input.

We are gratified that our participation in the Task Force resulted in a number of
substantive changes in the final Amended Plan. However, we feel compelled to address a
number of outstanding shortcomings in the document’s contents and focus. We will
outline a number of specific concerns in this overview and have attached the full version
of our suggested comments in the appendix.

Overall Impressions

Our hope was that the Amended State Implementation Plan would take the opportunity to
fully address the challenges and promises of the Help America Vote Act. Such a
comprehensive approach would have included:

¢ Encouraging consideration, and making appropriate suggestions for, amending
State Election Law to achieve HAVA’s goals;

e Embracing a far reaching goal of openness, public information and accountability
by all Boards of Elections across the state;

e More aggressive and far-reaching efforts to ensure full access for all voters at the
polls;

e Adoption of a pro-active effort by the State Board to ensure that HAVA’s
provisions not disfranchise voters; and

e A re-thinking of the reluctance to monitor local county Boards of Elections to
ensure that election administration is being conducted in a uniform manner across
the state.

Detailed Observations
It should be noted that a number of the shortcomings we have identified fall under more

than one of the categories outlined above. In the interest of being as concise as possible,
we have detailed each only once.
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I. State Election Law Changes

Unfortunately, the New York State Board of Elections passed up the opportunity
presented by the Help America Vote Act to fully realize HAVA’s goals of increasing
voter participation and improving the administration of elections by rejecting outright in
its Amended Plan any consideration of state statutory changes necessary to accomplish
those public purposes. Election authorities in other states have not shown that same
reticence. For example, the Rhode Island Secretary of State appointed a ten-member
Voters First Advisory Commission in 2007 to review and reform that state’s election law.
The Commission’s extensive authority extended to the initiation of statutory, regulatory
and rules changes that would make it easier for Rhode Islanders to vote and restore public
confidence in the fairness of the electoral process. Its recommendations extended to early
voting, uniform statewide polling hours, and expanded opportunities to register to vote.
See 2008 revision of Rhode Island State Plan, Help America Vote Act, 73 Fed. Reg.
66,660 (Nov. 10, 2008) at 66,608, 66,621. The New York State Board of Elections could
have exercised similar leadership through its HAVA Implementation Task Force.

For example, with the creation of a statewide database of voters, there is no legitimate
reason for the definition of election jurisdiction to remain at the county level. This
preservation of the powers of patronage boards across the state comes at the detriment of
voters who move across county lines and unnecessarily find themselves unable to vote on
Election Day.

Additional examples include the amending of state election law to mandate that Boards
of Election utilize the information contained on an Affidavit/Provisional Ballot envelope
to update voters’ registration records. Such a change would greatly reduce the use of
Affidavit Ballots. Many groups of voters, such as those who are less affluent and subject
to more frequent changes of address and limited-English-proficient voters are more likely
to be entered mistakenly into board databases would benefit from such a common-sense
change. Other states, including New Jersey, Maryland, and Michigan, use the information
collected on Affidavit/Provisional Ballot envelopes to register voters and correct errors.

I1. Openness, Public Information and Accountability

We are gratified that a number of our suggestions for increased information and
accountability were either included or adopted in partial form in the Amended Plan. For
example, many of our groups’ suggestions for requiring counties to provide more detailed
information on the rejection of Affidavit/Provisional Ballots were incorporated.
However, the failure to recommend that the full range of public information required by
HAVA - or that the information necessary to judge its effectiveness even be collected —
be freely made available to the public on the web is a profound disappointment.

For example, the Amended State Plan appropriately requires counties to survey all poll
sites for access to voters with disabilities and prepare a written plan to provide temporary
or permanent improvements, if necessary. However, the Plan rejected our suggestion to
make those county performance and compliance plans available on the New York State
Board of Elections website.
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Additional examples include:

e Requiring the State Board to create a webpage on its website that accounts for the
percentage of polling sites that are assessed as accessible through the surveying
process - to be updated on a regular basis until full compliance is reached;

e Overseeing the post-election collection and analysis of data on county disposition
of voter registration applications for which voter information could not be
matched through the statewide database against DMV and/or SSA databases; and

e Requiring county Boards to break down poll worker recruitment and training
information by the type of position, for example, Inspectors, Translators and/or
Door Clerks.

III. More Aggressive and Far-Reaching Efforts to Ensure Full Access for Voters at
the Polls

The Amended State Plan incorporates a number of suggestions from our organizations
such as encouraging local boards to work with organizations that represent voters with
disabilities and language minority voters with their poll worker training. However, more
needs to be done to live up to the promise of HAVA.

For example, it is the strong opinion of our groups that separate and apart from the
staffing by poll workers of the sign-in process at the polls or with the use of the vote
tabulation system, any ballot marking device should have at least one dedicated poll
worker to assist voters wishing to utilize the system. Poll workers should not have to be
“borrowed” from another assignment to assist voters. This inherently relegates voters
wishing to use a ballot marking device to a second-class status at the polls.

IV. Pro-Active Policies at the State Board to Reduce Disfranchisement at the Polls
Our organizations bemoan the failure of the Amended Plan to direct the State Board of
Elections to minimize the potentially disfranchising aspects of HAVA. The goal of
HAVA to further enfranchise the electorate has been undercut by the decision not to pro-
actively prevent disfranchising policies and regulations that originate at the State Board.

For example, the Plan failed to incorporate our suggestions that the statewide database
utilize common-sense protocols to minimize false reports of “unverified” registrations.
Use of a shortened form of a surname, inclusion of hyphenated birth names, transposition
of surname and family names, improperly submitted or improperly data-entered single
digits of an applicant’s DMV numbers and/or similar minor mismatches should not result
in a lack of verification when the overwhelming submission of the registrant’s
information is otherwise verified.

The Plan also does not reflect our suggestion that the statewide database match voter
information against felon records maintained by the Office of Corrections and the Office
of Parole, and that felon records be updated on a weekly basis. By rejecting this

15



recommendation, the State Board of Elections risks the rejection of voter registration
applications submitted by felons whose voting rights have been restored upon expiration
of their parole.

The creation of the statewide database should not result in policies that make it easier to
identify voters as unverified or to purge voters, than to verify and register them to vote.
The statewide database should not favor looser standards for identifying duplicates than
for verifying voters. Board regulations and protocols appear to indicate otherwise and the
State Plan has failed to identify this problem and call for its elimination.

Another example is the baffling refusal of the State Board of Elections to promulgate a
detailed list of the identification cards and documents that can be used to satisfy HAVA’s
identification requirement. While the State Board has made a modest effort at further
defining acceptable IDs, it has stubbornly refused to provide a more exhaustive list to
County Boards of Elections or require that poll workers be trained to adequately identify
the variety of acceptable IDs at the polls. Our organizations’ common sense list of
acceptable IDs was rejected for inclusion.

On a related point, the State Board declined to call for reconsideration of New York’s
policy that extends the ID requirement to voter registration applications hand-delivered to
local boards of elections. HAVA’s ID provision only attaches to voters who submit their
voter registration applications by mail. In addition to increasing costs and administrative
burdens on local boards of elections, and causing longer lines and greater confusion at
poll sites from additional ID checks, New York’s policy increases the potentially
disfranchising impact of the ID requirement.

V. Re-thinking the Undue Influence of Local County Boards of Elections to Ensure
that Election Administration is Being Conducted in a Uniform Manner Across the
State

New York’s system of registration and administering elections delegates extraordinary
authority to patronage-controlled local County Boards of Elections. While our
organizations have differing opinions on the need for improvements to this system of
election administration, it is clear that the State Board of Elections must do more to
ensure uniform compliance with HAVA’s provisions.

For example, while our organizations are encouraged that the Plan incorporates our
suggestion to remind County Boards to follow the state’s HAV A implementation statute
by visually reviewing forms that come back as “unverified” from the statewide database,
they have failed to meaningfully ensure compliance of local Boards that are publicly
known to flaunt this law. By failing to include our suggestion to update the statewide
database interface to include an affirmation for each County Board to affirm that it has
conducted a visual check of each initially flagged form, for data entry or other errors
before proceeding with the verification process, the Plan has failed to affirm the State
Boards’ oversight role to ensure compliance with HAV A across the state.
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Additionally, the Plan failed to ensure that HAVA’s statewide database does not facilitate
purges of any voters within 90 days of a federal election as required by federal law. A
simple modification to the statewide database could have ensured such compliance by
County Boards but was rejected for inclusion in the Amended Plan.

Improper Characterization of the State’s Implementation Efforts

While the final Amended Plan represents a significant improvement over the initial plan
and its earlier drafts, our organizations take exception with several statements concerning
the state’s overall compliance with both HAVA and the National Voter Registration Act.
The plan states “the State Board implemented a single, official, centralized, interactive
computerized statewide voter registration list.” We object to such language. As
previously noted, New York State’s delegation of registration decisions to local counties
ensures non-uniformity and inherently discriminates against classes of voters more likely
to have difficulty with the verification process. At a minimum, it is beyond the capacity
of the Amended Plan to claim county compliance with the lack of standardization of
registration procedures in place statewide.

The Amended plan also claims that the State is in compliance with the National Voter
Registration Act (NVRA). There are many problems with agency compliance evident to
our organizations that concern the distribution and transmittal of registration forms. As
members of the Task Force we feel compelled to publicly make this point and disagree
with the Amended Plan’s characterization. Indeed, the U.S. Department of Justice has
field suit against New York for failure to comply wit the NVRA. United States v. State of
New York (N.D. N.Y. 2004) (alleging violation of the National Voter Registration Act by
failure to offer voter registration opportunities at offices serving disabled students at the
state's public universities and colleges).

Conclusion

While our organizations note there have been improvements in the Amended State Plan
to earlier versions, our organizations feel that additional and more substantive changes in
content and tone should have been included. This document summarizes some of the
main points of disagreement our organizations have with the Amended State Plan. We
have appended a copy of our full proposed amendments to the plan to this document. It
will provide greater detail to many of the points above.

Our organizations are grateful for the opportunity to participate in this process and the
respect and consideration given our organizations by the State’s Chief Election Officer.
We look forward to continuing our work towards the improvement of the state’s system
of administering elections.

Sincerely,

Aimee Allaud
League of Women Voters of New York State
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Steven Carbo
Demos

Margaret Fung
Asian American Legal Defense and Education Fund

Ronald Hayduk
City University of New York

Neal Rosenstein
New York Public Interest Research Group

Sharon Shapiro
Jewish Disability Empowerment Center, Inc.

Esmeralda Simmons
Center for Law & Social Justice — Medgar Evers College

Brad Williams
New York State Independent Living Counsel
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Appendix A: Public Members Suggested Edits for NYS Amended HAVA
Implementation Plan
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State of New York

STATE BOARD OF ELECTIONS

James A. Walsh 40 STEUBEN STREET Todd D. Valentine
Chair ALBANY, N.Y. 12207 Executive Director
Douglas A. Kellner Phone: 518/474-6367 Fax: 518/486-4546 Stanley L. Zalen
Chair website: www.elections.state.ny.us Executive Director -
Gregory P. Peterson Kimberly A. Galvin
Commissioner - Special Counsel
Evelyn J. Aquila N Paul M. Collins
Commissioner ’ Deputy Counsel

August 14, 2009

Honorable Gary L. Sharpe

United States District Court

for the Northern District of New York
James T. Foley U.S. Courthouse

445 Broadway, Room 441

Albany, New York 12207

Re:  United States v. New York State Board of Elections, et al.
Civil Action No. 06-CV-0263 (GLS)

Dear Judge Sharpe,

We enclose herewith Status Report of the Defendant New York State Board of Elections
for the week ending August 13, 2009.

Respectfully submitted,
s/

Kimberly A. Galvin (505011)
Special Counsel

s/
Paul M. Collins (101384)
Deputy Special Counsel
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- NEW YORK STATE BOARD OF ELECTIONS

HAVA COMPLIANCE UPDATE
Activities & Progress for the Week of 8/7/09 — 8/13/09

Following is a detailed report concéming the previous week’s progress in
implementing the terms of the Court’s Orders. '

PLAN A

Overall Compliance Status Summary

Overall, activities and progress toward HAVA compliance are on schedule

Contracting with Voting System Vendors

Status of tasks in this category: on schedule
OSC rejected all of the ES&S adds due insufficient justification of the

price increase. SBOE has had conversations with both ES&S and
OGS and will continue to work to find a resolution of the issue.

Testing, Certification, and Selection of Voting Systems & Devices

Status of tasks in this category: on schedule with revised time line

o Overall progress of testing :
» Run for Record began on 8/10/09.
= Representatives from SBOE and NYSTEC were present in
_ Denver to witness the trusted Build and report that the build was
being done very effectively.

» “Rules” were established and finalized regarding vendor contact
with the testing lab during the run for the record

» Weekly conference calls with the vendors will no longer include
SysTest. NYSTEC, SysTest and SBOE will have daily calls as
we move forward.

» Test deck training for the counties has started.

Page 1 of 2
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NEW YORK STATE BOARD OF ELECTIONS

Delivery and Implementation of Voting Systems & Devices

Status of tasks in this category: on schedule

¢ Acceptance testing continues. Nassau County has not as yet released
its machines to Dominion for the upgrades and, although Nassau
County is not participating in the Pilot Program, this may have an
adverse effect on the use of the Ballot Marking Devices this fall, and
upon Nassau County’s ability to transition to the new systems in the
future. The Department of Justice has been advised of the situation.

HAVA COMPLAINT PROCESS

NYC HAVA Complaint

The public comment period on the proposed regulation addressing the issue in
question closed on July 27, 2009. Comments are being reviewed. It is anticipated
the Board will vote to adopt the regulation at the September board meeting.

Page 2 of 2
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Cow W P42

Steven H. Richman

From: Barbara A. Conacchio .

Sent: Monday, August 17, 2009 12:05 PM

To: *ExecutiveManagement; Steven H. Richman; Troy Johnson
Subject: FW: QUEENS ELECTION PROCEEDING DECISION

i,
%

Untitled .pdf (827
KB)

From: Vinny Pardon

Sent: Monday, August 17, 2009 11:55 AM

To: Barbara A. Conacchio; Katherine A. James; Regina Peters-Kiss; Robert Pataky
Subject: FW: QUEENS ELECTION PROCEEDING DECISION

----- Original Message-----

From: Digital Sender 10.135.68.131 [mailto:gmurphy1@courts.state.ny.us]
Sent: Monday, August 17, 2009 11:28 AM

To: MSATTINGER@NYCCFB.INFO; Vinny Pardon

Subject: QUEENS ELECTION PROCEEDING DECISION

Please open the attached document. This document was digitally sent to you using an HP Digital
Sending device.

To view this document you need to use the Adobe Acrobat Reader.
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Short Form Judgment

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, Lee A. Mayersohn Election Part E
Justice

In the Matter of the Application of
Ruben Wills as Candidate Aggrieved,
Index No.: 20446/2009
Petitioner

-against-

Allan W. Jennings, Jr. And The Board
of Elections of the City of New York

Respondents

The Petitioner, Ruben Wills moved for an Orxrder of this Court
declaring invalid the designating petition of respondent, Allan W.
Jennings, Jr., a candidate for the City Council, 28" Council
District, Queens County.

On Tuesday, August 11, 2009, the parties were forwarded to the
respondent, New York City Board of Elections for the purposes of
conducting forthwith a line by line review of petitioner’s
objections.

Such line by line review continued through Friday, August 14,
2009. Petitioner and respondent and/or their respective
representatives were present throughout, together with a
representative from the New York City Board of Elections. Pursuant
to the order of this Court dated August 14, 2009, the matter was
set down for a traverse hearing as well as a hearing on the
validity or invalidity of the designating petition filed by Allan
W. Jennings, Jr..

Thereafter, on Friday, August 14, 2009, petitioner’s attorney,
Bernard M. Alter, Esg. contacted chambers and advised the Court
that the petition of Ruben Wills was withdrawn. Such withdrawal was
confirmed in writing by fax transmission to chambers.
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Accordingly, IT IS ORDERED AND ADJUDGED that the petition of
Ruben Wills to declare invalid the designating petition of Allan W
Jennings, Jr., a candidate for the City Council, 28" Council
District, Queens County is hereby withdrawn.

Dated: August 17, 2009
éﬁ oY, A

LEE A. MAYERSOHN
J.s.cC.

Page 2 of

2
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Cor*¥put

Steven H. Richman

From: Barbara A. Conacchio )

Sent: Monday, August 17, 2009 11:55 AM

To: *ExecutiveManagement; Steven H. Richman; Troy Johnson
Subject: FW: QUEENS ELECTION PROCEEDING DECISION

Untitled .pdf (2
MB)

From: Vinny Pardon

Sent: Monday, August 17, 2009 9:14 AM

To: Barbara A. Conacchio; Katherine A. James; Regina Peters-Kiss; Robert Pataky
Subject: FW: QUEENS ELECTION PROCEEDING DECISION

From: Digital Sender 10.135.68.131 [mailto:gmurphy1@courts.state.ny.us]
Sent: Monday, August 17, 2009 9:04 AM

To: MSATTINGER@NYCCFB.INFO; Vinny Pardon

Subject: QUEENS ELECTION PROCEEDING DECISION

Please open the attached document. This document was digitally sent to you using an HP Digital

Sending device.

To view this document you need to use the Adobe Acrobat Reader.
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Short Form Judgment
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, ALLAN B. WEISS IAS PART G
Justice

JUDGMENT

In the Matter of the Application of

MARC C. LEAVITT
Index No: 20287/09

Petitioner-Candidate-
Aggrieved,
-against-
ROBERT SCHWARTZ,
Respondent-Candidate,

and THE BOARD OF ELECTIONS IN THE CITY OF
NEW YORK

Respondent,
For an order, pursuant to Article 16

of the Election Law to declare the
invalidity of a designating petition.

Petitioner-Candidate, Marc Leavitt, seeks to declare
fraudulent and invalidate the designating petitions of the
Respondent-Candidate, Robert Schwartz, a candidate for the office
of Borough President of Queens County.

4,000 valid signatures are required to be filed for the
position of Borough President. At the court’s direction the
Queens County Board of Elections has reviewed the candidate’s
petitions and reported that of the 8,772 signatures submitted
2,839 were invalid leaving a total of 5,933 valid signatures.

Of the 5,933 valid signatures the Board “noted” that the
Petitioner has claimed 417 additional signatures are invalid as
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being signatures of a similar handwriting (Exhibit 17). Although
not ruled on by the Board the Petitioner has, through a
documentary submission, requested that this Court find that these
additional signatures are invalid.

Assuming all of these signatures were disallowed by the
Court, the Respondent would still have filed 5,516 wvalid
signatures, 1,516 more than needed to qualify.

On August 12 and 13" this Court took testimony from 17
persons whose names appear on petitions filed by the Respondent.
Two witnesses indicated that they signed the petitions and 15
indicated that they did not. One witness testified that in
addition to himself, he signed for four additional members of his
family.

If this court were to invalidate all of the 14
petitions, (each containing 5 signatures) 70 additional signatures
would be lost to the Respondent leaving a total of 5,446 valid
signatures, 1,446 in excess of the number needed to qualify. It
is therefore the Petitioner’s claim, not that an insufficient
number of signatures have been filed, but that the evidence
adduced establishes that the designating petitions of the
Respondent are permeated with fraud.

The Respondent’s petition coordinator has testified. No
evidence of any kind was presented that either this witness or
the Respondent-Candidate himself committed any fraudulent act or
participated in or encouraged anyone on their behalf to engage in
any fraudulent activity.

It is the Petitioner’s position that the testimony of the
witnesses and the documentary evidence submitted establishes that
a number of the subscribing witnesses submitted petitions
containing either fraudulent or irregular signatures thereby
engaging in fraud. This, the Petitioner claims, creates the
inference and requires the conclusion that all of the petitions
are permeated with fraud.

The petitioner must establish this claim by clear and
convincing evidence and the threshold is high. Just how high can
be seen from the altitude reached in the case of Matter of Pilat
v_Sachs, 59 AD2d 515, aff’'d 42 NY2d 984.

In that case the respondent, Mario Cuomo, needed 2,551 wvalid
signatures to secure the ballot line of the Liberal Party for the
Office of Mayor of the City of New York. The respondent filed
5,373 signatures. 1,158 were declared invalid by the Board of

28



Elections leaving a balance of 4,215.

In a proceeding before the Supreme Court 410 signatures were
found to be forged and another 1,138 invalidated for technical
reasons leaving a balance of 2,667 valid signatures, 116 more
than needed.

The petitioner made several arguments to invalidate the
signatures. One argument was that the inference and conclusion
necessarily suggested by 2,706 invalid signatures, slightly more
than half of the total number submitted (containing 410
forgeries, almost 10% of the total) was that the petitions were
invalid as they were “permeated with fraud.”

The lower court rejected that argument. On appeal the
Appellate Division unanimously affirmed, citing from Justice
Cooke’s dissent in Proskin v. May 40 NY2d 829 wherein he quoted
from the Appellate Division’s decision in Lefkowitz v. Cohen, 262
A.D. 452:

“...We think it was error in such case to hold
void a petition which contained a sufficient
number of valid signatures as specified in the
Election Law. To reject this petition would
result in depriving qualified signers of the
benefit of having the name of their designee
appear on the official ballot. They should not
lose their right...simply because others over
whom they have no control may have perpetrated
a wrong...Persons who obtain signatures to
designating petitions are not the agents of
all of the signers so to make those who are
honest chargeable with knowledge that some of
the signatures are forged or fraudulent.”

Further, Abrahams, New York Election Law
(1950) at pages 115-116: ‘The presence of
forged signatures, however abundant upon
petition sheets, will not as a matter of law,
invalidate any sheet or the entire petition.’

The Court of Appeals unanimously affirmed.

Although the testimony of the witnesses who appeared before
this Court was uncontroverted, this Court can not conclude that
the entire process was permeated with fraud or even that all of
the 14 individual petitions contain totally untrustworthy
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signatures. Similarly this Court’”s review of the documentary
evidence submitted fails to establish by clear and convincing
evidence that all of the 417 signatures questioned are
fraudulent. The Petitioner has failed to meet his burden of
proof.

It is therefore Ordered and Adjudged, that the petition to
invalidate the designating petitions of the Respondent Candidate
Robert Schwartz is dismissed.

Dated: August 14, 2009
D# 39
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(Cowt®

FAROUK SAMAROO m 1
104-20 Jamaica Avenue
Richmond Hill, NY 11418 /
Tel: (718) 915-2128

Fax: (718) 482-7097
Email: FaroukSamaroo@aol.com

August 17, 2009

HAND DELIVERED
David A. Paterson - =
Governor of the State of New York =2 g
633 3" Avenue = &2
o%:m
New York, NY 10017 s Loz
— -r«:gr(;
Mr. Steven Richman, Esq - %ﬁz
General Counsel T “gg
The Board of Elections in the City of New York B 5
32 Broadway W =F

New York, NY 10004-5300

Hon. Andrew Cuomo

Attorney General of the State of New York
120 Broadway

New York, NY 10005

Gentlemen:

Please find attached an Order to Show Cause, Complaint, and Memorandum of Law in Support
of the Motion, that I, as Plaintiff in this action, seek to have signed today

August 17, 2009 in the United States District Court for the Eastern District of New York.

Plaintiff seeks injunctive and other relief. This communication constitutes Notice.

Regpecttully,

Farouk Samaroo
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
FAROUK SAMAROO,
Plaintiff Pro Se, : ORDER TO SHOW CAUSE
-against- : - -
Docket No. ~ o
GOVERNOR DAVID A. PATERSON, in his official capacity, = rrr'i
. -and- N . - R
THE BOARD OF ELECTIONS IN THE CITY OF NEW YORK; s 22%
-and- — '(-‘,:m
ANDREW CUOMO, THE ATTORNEY GENERAL OF THE STATE -~ C%;"_‘z
OF NEW YORK, in his official capacity, T =Eom
Defendants, : —— E:}c
X W w2
o =

ORDER TO SHOW CAUSE WHY A PRELIMINARY INJUNCTION AND TEMPORARY

RESTRAINING ORDER SHOULD NOT BE ISSUED BY THIS COURT

UPON the annexed Affidavit of Plaintiff FAROUK SAMAROO, sworn to on the 17™ Day of August,

2009, and upon the copy of the Complaint hereto attached, it is ORDERED, that the above-named

Defendants show before the Honorable : , of this Court, at Room

United States District Court, Eastern District Courthouse, 225 Cadman Plaza, County of Kings,

City and State of New York, on August , 2009 at o’clock in the forenoon, thereof, or as

soon thereafter as counsel may be heard, why an Order should not be issued pursuant to Rule 65 of the

Federal Rules of Civil Procedure, pending an expedited trial of this action and a Preliminary Injunction and

Temporary Restraining Order should not be made herein:

1.

Declaring unconstitutional as applied New York State Election Law Section 6-114 and Section 42 of
the New York State Public Officers Law; and

Declaring unconstitutional and illegal and therefore null, void, and of no legal effect a Proclamation
signed by Governor David A. Paterson, dated August 14, 2009, calling for a Special Election to be
held on September 15, 2009 to fill the vacancy in the Public Office of Member of Assembly, from
the 38" Assembly District, County of Queens, City and State of New York; and

Commanding the Board of Elections in the City of New York to conduct a Democratic Party
Primary Election to be held on September 15, 2009 and a subsequent General Election to be held on
November 3, 2009 for the Public Office of Member of Assembly, from the 38" Assembly District,
County of Queens, City and State of New York; and

Enjoining and restraining the Board of Elections in the City of New York from canceling the

Democratic Party Primary Election to be held on September 15, 2009 for the Public Office of
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Member of Assembly, from the 38" Assembly District, County of Queens, City and State of New
York; and :

5. Upholding the unanimous ruling of the Commissioners of Elections declaring valid, proper and
legally effective the Democratic Party Designating Petition filed with the Board of Elections in the
City of New York on or about July 16, 2009, designating the above named Plaintiff, Farouk
Samaroo, as a candidate for the Public Office of Member of Assembly, from the 38 Assembly
District, County of Queens, City and State of New York; and

6. Placing and protecting the Plaintiff’s name on the Official Primary Ballot to be used in the
Democratic Party Primary Election to be held on September 15, 2009 for said Public Office; and

7. Restraining the Defendant Boaid of Elections from removing from the Official Primary Ballot the
names of the candidates, including the Plaintiff, ruled onto said ballot by the unanimous vote of the
Commissioners on August 4, 2009 for said Public Office; and

8. Granting such other and further relief as to this Court may seem just and proper; and

IT IS FURTHER ORDERED), that the Board of Elections shall produce on the return of this i(.)rder to

Show Cause and on any adjourned date the aforesaid Designating Petition, the cover sheet, the amended
cover sheet, the official poll, enrollment and registration records of all qualified voters in the Democratic
Party for each Election District in the 38" Assembly District, Counfy of Queens, State of New York, and all
other papers, records, reports, examinations and findings pertaining to said Designating Petition; and it is
further

ORDERED, that leave is hereby granted to the Plaintiff to submit upon the return date or any
adjourned date, at the hearing of this Application, such additional affidavits, exhibits, testimony and other
proof as the Plaintiff may deem advisable; and it is further

ORDERED, that Defendants’ response is due______ August, 2009 by .

SUFFICIENT CAUSE APPEARING THEREFORE, LET SERVICE of a copy of this Order and the
papers upon which it was granted be deemed due, and timely and sufficient if made as follows:

1. Upon the Defendant, Governor David A. Paterson, at 633 3™ Avenue, County of New York,
City and State of New York, on or before Déy of August, 2009 by delivering a true copy
of this Order and the annexed papers to, and leaving with a person authorized to receive the
same at his office; and

2. Upon the Defendant, Board of Elections in the City of New York, at 32 Broadway, County of
New York, City and State of New York, on or before ___ Day of August, 2009 by delivering a
true copy of this Order and the annexed papers to, and leaving with, any clerk of said Board or
any deputy clerk, or any other person authorized to receive the same at its office; and

3. Upon the Defendant, Andrew Cuomo, the Attorney-General of the State of New York, at 120
PAGE 2
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Broadway, County of New York, City and State of New York, on or before August, 2009
by delivering a true copy of this Order and the annexed papers to, and leaving with a person

authorized to receive the same at his office.

SO ORDERED:

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

FAROUK SAMAROQO,

Plaintiff Pro Se, : VERIFIED COMPLAINT
-against- :
Docket No.
GOVERNOR DAVID A. PATERSON, in his official capacity,
-and-
THE BOARD OF ELECTIONS IN THE CITY OF NEW YORK;
-and-
ANDREW CUOMO, THE ATTORNEY GENERAL OF THE STATE
OF NEW YORK, in his official capacity,
Defendants,

FAROUK SAMAROO, being duly sworn, deposes and says:
PRELIMINARY STATEMENT

1. This is an action requesting preliminary injunctive relief and a temporary restraining order against
the Defendants arising from the Defendants’ unconstitutional deprivation of the candidate plaintiff’s right to
vote and run for public office and the right to vote of 34,420 enrolled members of the Democratic Party by
wrongfully and under the color of State law attempting to remove from the ballot by Gubernatorial
Proclamation Democratic Party candidates Farouk Samaroo, Albert Baldeo, Nick Comaianni, and Michael
G. Miller; and Republican Party Nominee Donna Marie Catalbiano; and Conservative Party Nominee
Michael G. Miller.

2. The Plaintiff alleges that the Defendants seek to deprive him of his right to vote and run for public
office wrongfully, intentionally, recklessly and negligently interpreting or misconstruing the literal and
judicial interpretation of Section 42 of the New York State Public Officers Law in seeking to ex post facto
invalidate the unanimous ruling of the Commissioners of the Board of Elections’ on August 4, 2009 placing

the aforementioned candidates on the Primary Ballot and the General Election ballot.

3. The Plaintiff seeks preliminary and permanent injunctive relief pursuant to Rule 65(a) and (b)

F.R.C.P.:

a. Declaring unconstitutional as applied New York State Election Law Section 6-114 and Section
42 of the New York State Public Officers Law; and
b. Declaring unconstitutional and therefore null, void, and of no legal effect a Proclamation signed

by Governor David A. Paterson, dated August 14, 2009, calling for a Special Election to be held

on September 15, 2009 to fill the vacancy in the Public Office of Member of Assembly, from
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the 38" Assembly District, County of Queens, City and State of New York; and

Commanding the Board of Elections in the City of New York to conduct a Democratic Party
Primary Election to be held on September 15, 2009 and a subsequent General Election to be
held on November 3, 2009 for the Public Office of Member of Assembly, from the 38"
Assembly District, County of Queens, City and State of New York; and

Enjoining and restraining the Board of Elections in the City of New York from canceling the
Democratic Party Primary Election to be held on September 15, 2009 for the Public Office of
Member of Assembly, from the 38" Assembly District, County of Queens, City and State of
New York; and

Upholding the unanimous ruling of the Commissioners of Elections declaring valid, proper and
legally effective the Democratic Party Designating Petition filed with the Board of Elections in
the City of New York on or about July 16, 2009, designating the above named Plaintiff, Farouk
Samaroo, as a candidate for the Public Office of Member of Assembly, from the 38™ Assembly
District, County of Queens, City and State of New York; and

Placing and protecting the Plaintiff’s name on the Official Primary Ballot to be used in the
Democratic Party Primary Eleciion to be held on September 15, 2009 for said Public Office; and
Restraining the Defendant Board of Elections from removing from the Official Primary Ballot

the names of the candidates, including the Plaintiff, ruled onto said ballot by the unanimous vote

of the Commissioners on August 4, 2009 for said Public Office; and

Granting such other and further relief as to this Court may seem just and proper.

JURISDICTION AND VENUE

4. Jurisdiction of this Court is predicated on the First, Fourteenth, and Fifteenth Amendments of the
U.S. Constitution and the Supremacy Clause, 2 U.S.C. § 2; the Voting Rights Act; the Civil Rights Act; the
pendent jurisdiction of this Court to adjudicate State law claims; and the New York State Constitution. This
action concerns the election of a Member of the New York State Assembly from the 38" Assembly District,
located wholly within Queens County, which is located within the United States District Court for the

Eastern District of New York.

THE PARTIES

5. Plaintiff FAROUK SAMAROOQO is a citizen of the United States and of the State of New York,

residing and qualified to vote at 104-20 Jamaica Avenue, County of Queens, City and State of New York
and eligible to vote for and be a candidate for the Public Office of Member of Assembly, from the 38™

Assembly District, County of Queens, City and State of New York. He was designated by Democratic Party
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Nominating Petition on July 16, 2009 by the signatures of 2,005 voters of the 38 Assembly District
exercising their Right to Vote and ruled on the ballot unanimously without Objections by the
Commissioners of Elections on August 4, 2009. Plaintiff is an Indian-American person, and as such is a
member of a protected class of persons under the Voting Rights Act.

6. Defendant GOVERNOR DAVID A. PATERSON, in his official capacity as Governor of the
State of New York, issued a Proclamation, pursuant to Section 42 of the New York State Public Officers
Law, on August 14, 2009 attempting to remove from the Primary Election ballot all qualified candidates,
including Plaintiff, and cancel the September 15, 2009 Primary Election already under way for the Public
Office of Member of Assembly, from the 38" Assembly District, County of Queens, City and State of New
York.

7. Defendant BOARD OF ELECTIONS IN THE CITY OF NEW YORK is constituted pursuant to
the New York State Election Law and has statutory powers, duties, and responsibilities as an Agency of the
State of New York and a Municipal Agency of the City of New York concerning the conduct of elections
within the City of New York and is further charged with the duty of receiving and filing nominating
petitions for the designation of candidates for election to Party Positions, nominations for Public Office, in
all the districts and political subdivisions situated in the City of New York, and with placing and removing
candidates from the official Primary and General Election ballots.

8. Defendant ANDREW CUOMO, ATTORNEY-GENERAL OF THE STATE OF NEW YORK, is
a necessary party to any action seeking to declare unconstitutional any law of the State of New York duly

enacted by the Legislature and Governor thereof.

STATEMENT OF FACTS

9. On June 23, 2009, Assemblyman Anthony Seminerio, Democrat from the 38™ Assembly District,
resigned his seat in the New York State Assembly due to his guilty plea to honest services mail fraud.

10. On June 24, 2009, the New York State Board of Elections pursuant to Section 4-106(4) of the
New York State Election Law, issued a Certification of Vacancy in the Office of Member of Assembly,
from the 38™ Assembly District, County of Queens, City and State of New York.

11. On or about June 24, 2009, Democratic and Republican and Conservative candidates began to
circulate nominating petitions so as to be placed on the ballot for the Primary Election to be held on
September 15, 2009 for this office in accordance with the New York State Election Law and the Rules of the
Board of Elections.

12. On July 13, 2009, Democratic candidate Albert Baldeo, filed his Democratic Party Nominating

Petition with the defendant Board of Elections.
13. On July 13, 2009, Democratic candidate Michael G. Miller, filed his Democratic Party
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Nominating Petition with the defendant Board of Elections.

14. On July 13, 2009, Republican candidate Donna Marie Catalbiano, filed her Democratic Party
Nominating Petition with the defendant Board of Elections.

15. On July 15, 2009, Democratic candidate Michael G. Miller, as a cross-endorsed candidate, filed
an additional Conservative Party Nominating Petition with the defendant Board of Elections

16. On July 16, 2009, Democratic candidate Nick Comaianni, filed his Democratic Party
Nominating Petition with the defendant Board of Elections.

17. On July 16, 2009, Plaintiff and Democratic candidate Farouk Samaroo, filed his Democratic
Party Nominating Petition with the defendant Board of Elections.

18. On August 4, 2009, the Commissioners of Elections, in a Stated Meeting held at the
Commissioners’ Hearing Room, on the 6™ floor at 42 Broadway, County of New York, City and State of
New York, unanimously ruled (10-0) Plaintiff Farouk Samaroo, Michael G. Miller, Nick Comaianni, and
Albert Baldeo onto the Democratic Party Primary Ballot for the Primary Election to be held on September
15, 2009 for the public office of Member of Assembly, from the 38 Assembly District, County of Queens,
City and State of New York. The Commissioners further ruled Donna Marie Catalbiano, of the Republican
Party, and Michael G. Miller, of the Conservative Party, as the uncontested nominees of those respective
parties for the General Election to be held on November 3, 2009 for the Public Office of Member of
Assembly, from the 38" Assembly District, County of Queens, City and State of New York.

19. On August 7, 2009, defendant Governor David A. Paterson, acting unlawfully and without legal
authority, issued a Proclamation seeking to invalidate the Plaintiff’s candidacy and that of the four other
candidates properly validated by the Commissioners. Less than four hours later, he issued a second
Proclamation reversing himself by rescinding the first Proclamation.

20. On August 14, 2009, Defendant Governor Paterson, re-reversing himself, and acting unlawfully
and without legal authority, issued a third Proclamation seeking once again to invalidate and remove from
the ballot the Plaintiff’s name and that of the four other candidates.

21. Upon information and belief, the Governor and/or his Agents or Servants may seek to move the
Commissioners of Elections in the City of New York at their next Stated Meeting, on Tuesday August 18,
2009 at 1:30 PM or sooner to remove Plaintiff’s name and that of other lawful candidates from the official
Primary Ballot and to further cancel the scheduled Primary Election and General Election for the Public
Office of Member of Assembly, from the 38" Assembly District, County of Queens, City and State of New
York.

22. Political campaigns in Queens County, including the 2001, 2005, 2006, and 2008 campaigns for
City Council, State Assembly, and State Senate have been marked by racial appeals as well as attempts to

intimidate Indian-American voters and candidates.
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FIRST CAUSE OF ACTION

22. Plaintiff repeats and re-alleges each and ;avery allegation contained in paragraphs “1 through 21”
of this Complaint with the same force and effect as if fully set forth herein.

23. The Plaintiff’s Right to Vote, right to freely associate, right to participate in the political process
including contesting for Public Office, as guaranteed by the First, Fourteenth and Fifteenth Amendments to
the U.S. Constitution, and 42 U.S.C. § 1981 and § 1983 have been diluted, abridged, and denied by
Governor Paterson’s Proclamation of August 14, 2009 purporting to act under Section 42 of the New York

State Public Officers Law.
24. Defendant Governor Paterson, as Executive of the State of New York, seeks to invalidate by

Proclamation the Plaintiff’s candidacy and the exercise of the Right to Vote/designate of the 2,005 signers of
Plaintiff’s Democratic Party Nominating Petition. Governor Paterson misconstrued and misapplied Section
42 of the New York State Public Officers Law, and his interpretation resulted in a deprivation of the
Plaintiff and his supporters’ federally protected Right to Vote and an egregious miscarriage of justice.

SECOND CAUSE OF ACTION
23. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs “1 through 22”

of this Complaint with the same force and effect as if fully set forth herein.

24. The Plaintiff, as a Citizen of the United States and a Citizen of the State of New York, who is
qualified to vote and enrolled in the Democratic Party in the political subdivision of the 38 Assembly
District, has a federal right to be protected from State laws and governmental actions that dilute the weight
or effectiveness of his vote and his candidacy for public office.

25. Defendants’ actions are so contrived so as to inevitably result in the deprivation of First

Amendment rights to a meaningful vote in violation of 42 U.S.C. § 1983.

THIRD CAUSE OF ACTION
26. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs “1 through 25”

of this Complaint with the same force and effect as if fully set forth herein.

27. According to the 2000 decennial census, and the New York State Legislative Task Force on
Demographic Research and Reapportionment the population of the 38 Assembly District is approximately
123,857 persons with a racial/ethnic composition as follows: 38.36% Non-Hispanic White, 4.22% Non-
Hispanic Black, 35.10% Hispanic, 0.49% Native American, 12.22 % Non-Hispanic Asian, 6.23 Non-
Hispanic Multiracial, and 3.38% Non-Hispanic Other. This is a “majority-minority” Assembly District. A
total of 61.62% of the entire population of the 38" Assembly District belong to recognized and federally

protected racial minorities.
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28. Section 42 of the New York State Public Officers Law acting in tandem with Section 6-114 of
the New York State Election Law violates the U.S. Constitution and violates Section 2 of the Voting Rights
Act, 42 U.S.C. § 1973, because it takes the nominations of candidates for Public Office out of the hands of
ordinary voters in a “majority minority” district and places it into the hands of Members of the County
Executive Committees. The Executive Committee Members of both major parties, Republican and
Democrat, who represent the 38" Assembly District are 100% European-American. Furthermore, in this
perverse system of party selection, a convicted felon (former Assemblyman Anthony Seminerio) who is no
longer qualified as a voter nor as an enrolled member of any political party under the New York State A
Election Law is allowed to cast 25% of the vote for the next Member of Assembly from the 38" District.
And the other 75% will be cast by his de facto appointees on the Executive Committee of the Democratic
Party of Queens County. These 4 votes outweigh the votes and choice of the other 30,416 enrolled
Democrats in the 38" Assembly District.

29. Minority voters will not have a candidate of their choice and minority candidates will not be able
to contest for their own party’s nominations freely or fairly in the election for a new Member of Assembly
from the 38" Assembly District held pursuant to a Gubernatorial Proclamation under Section 42 of the New
York State Public Officers Law with candidates selected by closed party vote under Section 6-114 of the

New York State Election Law. .
30. In over two hundred years of the Sessions of the New York State Assembly, there has yet to be

elected a single Indian-American in this State’s history to that Chamber. This is because of the deliberate
combination of standards, practices, and procedures of the Defendants’.

31. The Plaintiff is an Indian-American, a member of a protected class of persons, who seeks to be
the first Indian-American elected to the New York State Assembly and the first minority person elected from
the 38" Assembly District. |

32. Unless enjoined by this Court, Defendants will continue to violate the U.S. Constitution and
Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, by enforcing standards, practices, and procedures that
deny Indian-Americans and other minority voters the opportunity to participate effectively in the political
process on an equal basis with other members of the electorate.

33. The “totality of circumstances” of Defendants’ actions as described herein, has resulted in
Indian-Americans and other minority voters having “less opportunity than other members of the electorate to

participate in the political process and to elect the representatives of their choice.” 42 U.S.C. § 1973

FOURTH CAUSE OF ACTION
34. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs “1 through 33”

of this Complaint with the same force and effect as if fully set forth herein.
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35. Defendant Governor Paterson seeks to deprive by Proclamation the Plaintiff of his Right to Vote
and contest for public office without Due Process and further denies him Equal Protection of the law in

direct violation of the Fourteenth Amendment to the U.S Constitution and 42 U.S.C § 1983, the Civil Rights
Act.

FIFTH CAUSE OF ACTION
36. Plaintiff repeats and re-alleges each and every allegation contained in paragraphs “1 through 35”

of this Complaint with the same force and effect as if fully set forth herein.

37. In contravention of the State Constitution and the Election Law of the State of New York,
Governor Paterson claims the extraordinary and novel authority, not found anywhere in Statute or judicial
precedent, to remove candidates from the ballot already placed on the ballot by order of the Commissioners
of Elections and cancel a Primary Election already under progress by the correct and usual operation of State
law by the mere issuance of an illegal Gubernatorial Proclamation. Such a claim of authority by a Governor
of this State has not been made since the historical era of the royal Governors of the Colony of New York.
Furthermore, reliance on such colonial era precedents is prohibited by Article I, Section 14 of the State
Constitution.

38. Atticle L, Section 1 of the New York State Constitution (the “Bill of Rights”) states “No member
of this State shall be disenfranchised, or deprived of any of the righfs or privileges secured to any citizen
thereof, unless by the law of the land, or the judgment of his or her peers, except that the Legislature may
provide that there shall be no Primary Election held to nominate candidates for public office or to elect
persons to party positions for any political party or parties in any unit of representation of the State from
which such candidates or persons are nominated or elected whenever there is no contest or contests for such
nominations or election as may be prescribed by general law.”

39. Article I, Section 11 of the New York State Constitution (the “Bill of Rights”) states “No person
shall be denied the equal protection of the laws of this State or any subdivision thereof. No person shall,
because of race, color, creed or religion, be subjected to any discrimination in his or her civil rights by any
other person or by any firm, corporation, or institution, or by the State or any agency or subdivision of the
State.”

40. The Governor’s ability to call a Special Election to a fill a vacancy in the Office of Member of
Assembly under Section 42 of the New York State Public Officers Law was designed by the Legislature to
allow the greatest possible participation of voters in the affected political subdivision when such vacancy
occurs outside of the period for circulating designating/nominating petitions. In the instant case, the
Governor is using his narrow and limited authority under Section 42 of the New York State Public Officers

Law to perversely and unlawfully deny the voters of the 38" Assembly District the right to participate in the
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election of their new Member of Assembly by attempting to give effect to Section 6-114 of the New York
State Election Law which does not apply to the subject vacancy.

41. The subject vacancy occurred on June 23, 2009, a full 23 days prior to the last day to circulate
designating/nominating petitions. The State Constitution and the Election Law operating in tandem provides
for the filling of the subject vacancy pursuant to Section 6-110 of the Election Law which mandates that
“nominations for offices to be filled at a general election, except as provided herein, shall be made at the
primary election” and Section 6-118 which further mandates that “the designation of a candidate for party
nomination at a primary election and the nomination of a candidate for election to a party position to be
elected at a primary election shall be by designating petition.”

42. The Plaintiff and four other candidates and several thousand voters of the 38% Assembly District
exercised their franchise in accordance with the State Constitution, the Election Law, and the Rules of the
Defendant Board of Elections. The Defendant Board of Elections received four legally valid designating
petitions for the Democratic Party Nomination for the subject vacancy and correctly ordered by unanimous
vote on August 4, 2009 a Primary Election to be conducted on September 15, 2009 and for the winner to be
the lawful Democratic Party Nominee at the General Election to be held on November 3, 2009.

43. The Democratic, Republican, and Conservative Party candidates and several thousand voters of
the 38" Assembly District followed the letter and spirit of the New York State Constitution and the Election
Law. Their Governor chose to knowingly and wantonly show absdlute contempt for the will of voters in this
District and to further engage in an unseemly attempt at engineering the selection of a favored and pliant
Member of the Assembly, a House of the Legislative Branch of Government that is theoretically a separate
and co-equal branch of the State Government.

44. Defendant Governor Paterson’s Proclamation of August 14, 2009 violates Article I, Section 1 of
the New York State Constitution in that he seeks to disenfranchise the Plaintiff and the voters of the 38
Assembly District and further violates Article I, Section 11 of said Constitution in that he seeks to deny
equal protection of the laws of this State to the Plaintiff and the voters of the 38% Assembly District.
Defendant Governor Paterson further seeks to violate and co-opt the Commissioners of Elections in

violating Section 6-110 and Section 6-118 of the New York State Election Law.

PRAYER FOR RELIEF

45. There is a real and actual controversy between the Parties. Plaintiff has no adequate remedy at

law other than this action for preliminary and permanent injunctive relief. The Plaintiff will suffer
irreparable injury as a result of the unlawful Acts of Defendants complained of herein and that injury will

continue unless enjoined by this Court.

46. The Acts of Defendants and others described are mentioned under color of law of the State of

g 42



New York.
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