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O’Connor, J.

Petitioner commenced the instant article 78 proceedin g seeking review of a determination
of the New York State Board of Elections, which by a vote of two to one in favor of approval, failed
to approve the ballot marking device voting system Which petitioner seeks to sell to the various
cgénﬁes within the State of Nc_;vy York. Respondent New York State Office of General Services has
mo-vcd. to dismiss the progeeding as to it on the ground that it has already performed all of the acts
sought in the petition and that.therefore the application is moot as to it.

While tﬁe apparent anomaly of denial of approval based upon a majority vote in favor of
approval has been characterized as unique by some of the litigants, it is not without precedent.
1hd_¢éd, a unanimous affirmative vote by less than the required number of members has been held
inéufﬁéicnt to constitute an effective action (see ¢.g. Matter of Squicciarini v Planning Bd. of Town
of Chester, 33 NY2d 958 [v1976]). Election Law § 7—2»101 fequires the Board of Elections to

' 'de;cel;r.nirie whéfher a voting machh}e complies with the requirerﬁents of Election Law § 7-202 and
can be safely and properly used by voters and local boards of election. Pursuant to Election Law §§
3-100 (4) and 7-201(1), approval of a voting machine raust be made by affirmative vote of at least
three of the four Commis_siongrs. Even though at thé time of the vote the Board had a quorum of

three Commissioners, the affimmative vote of two of the threc present Commissioners was

insufficient to constitute an action by the Board approving petitioner’s machine for use in New York.



| Such lack of actionis indistinguishable from the failure to act caused by the tie vote in Matter
of Tall Ti l;ees Constr. Corp. v Zoning Bd. of Appeals of Town of Huntington, (97 NY2d 86, 91-93
[2001]) In such proceeding, the Court made it clear that such inaction could not preclude or
interfere with judicial review. Thus, even where there are no factual findings or a statement of
reasons for denial, the Court may consider the entire record, including transcripts of the meetings
at which votes were take_n as well as affidavits sh.bmitted in the article 78 proceeding (id. at 93).
In the instant proceeding, the approval was effectively denied by the negative vote of Commissioner
K_cllne; The transcripts of the meetings contain specific statements of the grounds for his negative
vote. .Under thc'.circumstanées, the Court finds that such statements will be considered as the
reasoning for denial of approval. Moreover.;, review of thedetexmingtion shall be limited to those
grounds rajsed by Commissioner Kellner at the time of the denial (see Matter of Scherbyn v
Wayne-Finger Lakes Bd. of Coop. Educ. Servs ., 77 NY2d 753, 758 [1991]; Matter of Police
Benevolent Assn of N. Y. State Troopers v Vacco , 253 AD2d 920, 921 [3d Dept 1998)).

. ;I'he primary ground for denial of approval a;serted by Commissioner Kellner was that the
petitioner’s bzﬁl’ot vmarking devicé’ did not produce or ;reate a ballot in compliance with the
r¢quircments' of ‘the Election Law. In general, an ipterpretation of a statute by an administrative
ageﬁcy charged with its administration is cntitlcd to grcatb deference. However, “[w]here ‘the
question i_s one of pure legal interpretation of statutory terms, deference to the [agency] is not
required’ (Matter of Toys “R” Us v Silva, 89 NY2d 411, 419).” (Matter of Raritan Dev. Corp. v
Silva, 91 NY2d 98,102 [19971; see also Kurc&ics v Mercha'nts Maut. Ins. Co.,49NY2d 451 [1980]).
Morcover, in the instant ﬁroqeeding, two of the three CommisSionérs present construed the Election

Law differently. As such. Commissioner Kellner’s interpretation of the statute is not entitled to any



doference. Itis also noted that the record ¢outains responses t_o' inquiries from vendors as to whether
the ballot marking device was required to produce a “paper ballot” or whether the machine interface
could be considered as the “ballot.” The response was consistently that the “ballot™ must comply
with the Election Law with no further detail given. Petitioner has paid at least $170,000 to
respondents for testing to ensure that its ﬁlachine complies with the statute. Clearly no testing is
}requxred to determine whether pctmoner s machme’ “ballot” compheq with the Election Law.

Petlt;oner 3 rnochme is a modified votmg machmc rathcr than a dedicated paper ballot
marking device. The machine itself has a large “ballot” displayed with provision for the voter to
choooe candidates and vote on proposals The machme then prmts a paper recexpt indicating the
cho‘1>coqr that were ﬁade Tbe paper receipt does oot mclude mter alia, the names of all the
candidates and their pamcs nor doco it include the tekt of any proposals. It clearly does not
conotltute a paper ballot wuhm the meaning of Election Law § 7-106.

However, a “ballot marking device” is not defined in the Election Law. The only time the
phrase 1s used in a New York statute is in the Election Reform and Modemization Act of 200s, (L.
2005, c. 181 § 1 1) Such statute prov1des

“Up to and unt11 the replacement of existing voting machmes by voting machines or voting

systems which meet the requirements of section 7-202 of the election law, cach county shail

provide at least one location with one or more ballot marking devices which are equipped
for individuals with disabilities and provide individuals with disabilities with the same
opportunity for access and participation as other voters and which are authorized by the state
board of elections pursuant to subdivision 4 of section 7-201 of the election law.”
Clearly, a voting machine or voting system which meets the requirements of Elcction Law § 7-202
will constitutcan:app;'op'rieit_e"fb'gl lot marking device.” Moréoi)er, nothing in the Election Reform

and Moden;i_zation Act of 2005 can be ¢onstrued as requi_tin'g a “paper ballot marking device.”



Certainly, if the Legislature had intended such a requirement. it could have included it in the statute.
Election Law § 1-104 is entitled “Definitions.” Subdivision 8 thercof provides: “The term
‘official ballot’ refers to the paper ballot on which the voter casts his vote, or the face of a voting
machine as prepared for the voter to cast his vote at any election held in accordance with the
provisions of this chapter.” Subdivision 18 thereof provides:
“The word “ballot” when referring to voting machines or systems means that portion of the
cardboard or paper or other matcrial or electronic display within the ballot frame containing
the name of the candidate and the emblem of the party organization by which he was
nominated; of the form of submission of a proposed constitutional amendment, proposition
referendum or question as provided in this chapter, with the word “yes” for voting for any
question or the word “no” for voting against any question except that where the question or
proposition is submitted only to the voters of a territory wholly within a county or city, such
form shall be determined by the county board of elections. Such statement and the title shall
be printed and/or displayed in the largest type or display which it is practicable to use in the
- space provided.” “ : : ‘
Election Law § 7-104 contains numerous requirements for the form of a ballot in a voting machine.
An eﬁtirely separate section, Election Law § 7-106, provides the requirements for a paper ballot. It
appears uncontroverted that the instant procecding involves a challenge to a determination made
pursuant to Election Law § 7-201, which is entitled “Voting machines and systems: examination of.”
The Commissioners were voting on whether the ballot marking devices met the requirements of
Election Law § 7-202, entitled “Voting machine or system; requirements of.”* Election Law § 7-202
(1) () requires that a voting machine or system shall:
“retain all paper ballots cast or produce and retain a voter verified permanent paper record
which shall be presented to the voter from behind a window or other device before the ballot
is cast, in 2 manner intended and designed to protect the privacy of the voter; such ballots or
- 'record shall allow a manual audit and shall be preserved in accordance with the provisions
~ of section 3-222 of this chapter.”

The Court therefore finds that this proceeding involves the approval of a voting machine or

system, and not approval of a paper ballot. The statute expressly and clearly contemplates that the



“ballot™ be printed or displayed on the machine or system, not that it be a “paper ballot.” Morcover,
the statute specifically authorizes a machine which produces a permanent paper record of the vote
rather than a “paper i)allot.” Commissioner Kellner has argued that the phrase “ballot marking
device” contemplates marking a paper ballot. Howevcr, nothing in the phrase or anywhere else in
the stamte indicates -an intent to exclude the virtual mark.ing.of a machine ballot. It is thereforc
determined that the Eiectlon Law does not require a ballot markmg device to produce a paper ballot
as such is defmed in the E]ection Law Accordmgly, Commlssmncr Kellner’s primary ground for
votmg egainst approval is based upon an erroneous construction of the applicable statutes and
therefore rhat portion of the determination is contrary to law.

’Commicsioner Kellner’s other ground for disapproval was that the petitioner’s machine did
ilot adequately prov1 de fora diqabled person s mdependcnt vcrlﬁcatron ofthe vote before it was cast.
Petitloner initially supphcd a machlne with a digital pen reader whlch requxred a voter to unplug
headphones from the main votmg machine and plug them into the digital penreader. The voter was
then required to scan a specific area of the paper receipt with the pen reader by passing the pen over
designaied lines. Itis clear that this form of verification was intended to be utilized by persons with
lirﬁiierl or no eyesight. The record indicates that this proved difficult to perform even for people
withoui any disability. However. on J ar.mary 22,2008 petitiooer 'provided an alternate independent
verrﬁcauon devrce whrch would automatically scan the paper receipt. Commissioner Kellner did
not con51dcr such devicc in his review of petmoner s machine.

The bid rcquiremcnts provided for an open recruitment with no fixed time for submission
of bldS They d1d require that a bidder submit a sample votmg machme or system to the Board of

‘1 v‘_

Eiectlons before 11 00 am. of the tenth busmess day aﬂer 1ts bld was subrmtlcd Petitioner’s bid was



submitted on January. 7, 2008. The date for final submission of the equipmént, as verified by email
from the Ofﬁce of General Seri/ices, was January 22, 2008. While petitioner has submitted a receipt
for delivery of the new iﬁdepeﬁdeht verification device on January 22, 2008, the receipt does not
indicate the time of delivery. Respondenté have submitted an affidavit indicating that the device was
received at approximately. 3:30 pm., 4 % hours after the 11:00 am. deadline. Petitioner has not
offered any proof to the contrary. |

A}s‘noted above, resi:ond.énts are:. limited to the ‘groﬁn’ds théy raised in support of their
detcﬁnination._ _C'omnii:;:siont.:r Kéllner. stated that the déadlinei for submission of petitioner’s device
was January- 10, 2008 and that it was not fair to delay the determinaﬁon by a late submission. The
record establishgs that Cqmmissioner Kellner was in error with respect to the deadline. Clearly the
faqors fo_ bc‘consideredip exépsing a delay of a few houfs ére significantly different from those
applicablé to a delay of almqsfc twq weglés. Moreover, _the ré’cotd reflects that the Commissioners
voted to approve two v;)ting machinés subj ect to subéc%quent modification to meet certain
;ééuirements.' Allovﬁng two of "the: biddets to modify their machines after the final submission date,
while refusing to consider petitionet’s modification which was already submitted, appears
§ub'$tantially similar to allowing a devidtion from a bid specification. Such deviations are only
a_ilowed when they do nofc place ény of the bidders at a com:;Setitive disadvantage (see Matter of
Cataract Disposal v Town Bd. 5f Town of Newfane, 53 NY2d 266, 272 {1981}; Matter of
| Hungeffor& & Terry, Inc. v Sujfolk C éunfy quer’A uth., 12 AD3d 675 [2d Dept 2004]; Eldor Contr.
Corp. v Suffolk County Water Auth..270 AD2d 262 [2d Dept 2000]). The Court finds that allowing
two of the bidders to make subsequeht modifications while refusing to consider petitioner’s

modification submitted only a few hours late placed petitioner at a competitive disadvantage.

7



It furtber appears that the other two Commissioners did consider the petitioner’s new
independent verification device and fOuna it sufficient to meet the statutory specifications. There
was no vote to.'r'cjrect petitioner’s submission and no determination by three Commissioners to that
machine did not have a compliant independent verification device based upon a refusal to consider
the modification, which refusal was based upon an error of fact and improper disparate treatment of
biddér_s; wﬁs arbiﬁary and capﬁcious. | R

Accordingly tiie Court ﬁnds that the determination £o deny .approval to petitioner’s machine
was ar'bitraty and. capricious and contrary to la.\;sr, réqui_ring that it be vacated and set aside. The
- matter shall be remitted to the Board of E-lectivons with a direction that they issue an initial approval
of pctitioncr’s voting machine on or bEfore F ebrua.ry 8, 2008 (see CPLR § 7506; Matter of
McCambridge v McGuire, 62 NY2d 563';, 568;569 [1984]; Matzer of Hauser v Town of Webb, 34
AD3d 1353, 1354 [4t_1_1lDept. éOOG]). Uxfd.er thg circumstances hetein, in which the State of New
Yotk is undcr a rvéry "stri-c_t‘ .timetable imposed by the United States District Court and the initial
approval is still subject to further testing to eﬁsure that the voting machines and systems actually
pgrfonn propgrly, the‘B‘oa;d of E]cctions respondents shall be prelininarily enjoined immediately
totreat petitioner’s voting machine as ifithas received their approyal pending their formal approval,
inciuding being exafnined and _iﬁéludeﬁ in the vendor sel_e.ction process and distributing the
}nfqpnat@n with_re;égtt to pe_ititiqn'er’s fhachines fo all 'C_ounty Boards of Election.

It‘ ﬁrther aﬁpears t'hat‘ ;11 of tﬁe relief requcstcd with respect to the Office of General Services
is moot, as such agency has already subniitted petitioner’s bid documents to the Office of the State

Comptrollcr. As such, the motion to dismiss shall be granted.
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Accordingly it is,

ORDERED, that the petition is fhereby granted to the extent that the determination to
disapprove the petitioner’s voting machirle is vacated and annulled, and it is further

ORDERED, that the Board of Elections is directed to approve petitioner’s voting machine
-on or before February 8, 2008, and it is fﬁrther

ORDERED, that pending such approval, the Board of Elections is directed immediatcly to
examine peiitifmer’s machines. to includej them in the vendor selection process and to distribute the
111f0rmatzon with pes;p;:ct tc; pctﬁ:ﬁner skmachmes to all County Boards of Election, and it is further

ORDERED that the motion to dismiss by respondent Ofﬁcc of Genersl Servxces is hereby
granted.

This shall constitute both the decision and jﬁdgment of the Court. All papers,
ir.ucl»_‘uding this decision and Jjudgment, are bei_ng retumed to th¢ attormeys for petitioner. The signing
of this decision.at.md' jl_i_dgm@t :sj.hé_l'_l‘not cohétitutc entry or ﬁlmg undef CPLR 2220. Counsel 1s not
relieved from the applicabie proviﬁions of that section revlaﬁri'g to filing, entry and notice of entry.

SO ADJUDGED.
ENTER.
oo I 0 11 00

Hon. Kithberly O’Connor
~ Acting Justice of the Suprcmc Court

Papers Cons;dered

1. Order to Show Cause datéd lanuary 28, 2008; Petition verified January 28, 2008;
. Notice of Motion dated January 31, 2008;
3. Affidavit of Michele M. Rcalc Esq. sworn to January 30, 2008 with Exhibits A and
B anncxcd



Answer of respondents Commissioners Kelleher and Donohue verified January 31.
2008; '

Affirmation of Allison M. Carr, Esq. dated January 31, 2008; :
Answer of respondents Commissioners Kellner and Aquila verified January 51,2008
with Exhibit A annexed; -

Affidavit of Douglas A. Kcllner sworn to January 31, 2008 with Exhibits A-C
annexed; ;

Affidavit of Robert E. Wartren sworn to February 1, 2008.
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